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PRELIMINARY STATEMENT 

 

“The Legislature finds and declares that the Tidelands 

Resource Council is the public body responsible for  

the stewardship of the State’s riparian lands.”  

–N.J.S.A. 12:3-12.1 

 

This appeal arises from the New Jersey Tideland Resource Council 

(“Respondent TRC”) functionally abandoning its critical mandate with respect 

to our public lands by approving a tidelands license in furtherance of the 

development of a natural gas pipeline across Raritan Bay.  Designated as an 

“estuary of significance”, Raritan Bay serves as habitat for 23 federally listed 

threatened or endangered species.  Raritan Bay is also an important 

commercial and recreational fishing area and supports a robust clamming 

industry in New Jersey.  The submerged pipeline will result in the destruction 

of miles of important marine benthic habitat, the suspension of toxic 

sediments, and impacts to marine life and the fishing industry its supports.  

Moreover, the pipeline will service New York customers exclusively.   

A board within the New Jersey Department of Environmental Protection 

(“Respondent DEP”), Respondent TRC is charged with the stewardship of our 

riparian lands, which are lands flowed or formerly flowed by the tides.  When 

riparian lands are sought for private use, Respondent TRC has the 

responsibility to determine whether such a transfer is in the public interest and 

whether the State may have a future use for such lands.  Only if Respondent 
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TRC determines such private use serves the public interest and will not 

interfere with future public use of the subject lands can Respondent TRC 

approve of such a transfer.     

Unfortunately, in this case, Respondent TRC acted as a land dealer 

rather than a steward of public lands.  Declaring its “job” is dealing with “land 

transactions,” Respondent TRC approved a license for a gas pipeline through 

Raritan Bay without making findings as to the public interest and future use.  

Respondent TRC skipped over these statutory criteria and granted a riparian 

license for a pipeline that has no articulated or perceivable benefit to the 

people of New Jersey.   

        Respondent TRC also exceeded its authority by granting a license for an 

offshore gas pipeline in direct contravention of the so-called New Jersey STOP 

Offshore Oil and Gas Act, which prohibits the leasing of offshore riparian 

lands for fossil fuel development.  

 Finally, Respondent TRC based its grant of this revocable license on the 

representation the subject pipeline project meets all applicable environmental 

standards.  However, that representation is no longer correct–– the Third 

Circuit has since declared the project’s New Jersey Water Quality Certificate 

to be illegal and void.  Despite this ruling, the revocable license still stands, 

and construction upon the licensed riparian lands remains imminent.   
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The appellant, Clean Ocean Action, Inc. (“Appellant COA”), is a broad-

based coalition of conservation, environmental, fishing, boating, diving, 

religious, student, surfing, women’s, business, civic and community 

organizations dedicated to the improvement of water quality and defending the 

marine ecosystem throughout the NY/NJ Bight, including Raritan Bay.    

It is beyond the scope of Appellant COA’s appeal to determine whose interest 

Respondent TRC served with respect to the subject license.  The very point of 

this appeal is that RESPONDENT TRC DID NOT CONCERN ITSELF 

WITH THE PUBLIC INTEREST OF THE PEOPLE OF NEW JERSEY.   

Accordingly, the subject decision of Respondent TRC must be reversed and 

the subject license voided.    
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PROCEDURAL HISTORY 

 

 The subject license is in support of a natural gas pipeline project with a 

history of more than ten (10) years.  An abbreviated version of this history is 

amplified in the Statement of Facts.  For the sake of brevity, and pursuant to R. 

2:6-2, this Procedural History pertains directly to the challenged decision of 

Respondent TRC.   

 1. Tidelands Application.  On May 21, 2025, Respondent 

Transcontinental Gas Pipe Line Company (“Respondent Transco”) filed an 

application with Respondent DEP for the subject utility license.  (Aa19.)1      

2. Tidelands Resource Council.  From March 2, 2026, through 

March 25, 2026, Respondent TRC accepted written comments on the 

application of Respondent Transco for the subject license.  (Aa62 at #2; Aa4, 

fn.3.)   

 On March 25, 2026, COA submitted comprehensive written comments to 

Respondent TRC in opposition to Respondent Transco’s application.  (Aa31-

39; Aa64 at #17.)  These comments detailed the numerous ways the proposed 

license would be contrary to the interests of the people of New Jersey, 

including in terms of ecological and economical damage.  (Aa31-39.) 

 
1 In accordance with R. 2:6-8, “Aa” refers to Appellant’s Appendix, which is 

attached to this brief, and “T” refers to the Transcript of the May 6, 2026 meeting 

of the New Jersey Tidelands Resource Council.  
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 On May 6, 2026, Respondent TRC conducted a public meeting on 

Respondent Transco’s application for the subject license.  (T1:1-11; Aa1.)  

Despite extensive public opposition (T36:17-169:6), Respondent TRC voted to 

approve the subject license (T185:5-12).      

3. Decision On Appeal.  On June 3, 2026, the minutes of 

Respondent TRC’s meeting on May 6, 2026, were approved by Respondent 

TRC.  (Aa10.)  These minutes contain the written recommendation of 

Respondent DEP.  (Aa5.)   

 On June 12, 2026, the approved May 6, 2026 minutes were executed by 

Respondent DEP.  (Aa11.) 

 4. License Issuance.  On or after July 17, 2026, the subject license 

was transmitted to Respondent Transco by undated letter from Respondent 

DEP.  (Aa42-51.)  The license area encompasses 93,894 square feet for an 

initial annual cost of 15 cents per square foot ($0.15/sq. ft.).  (Aa48.)  The 

license was executed by each of the Respondents.  (Aa46.)  

   5. COA’s Appeal and Third Circuit Decision.  On July 20, 2026, 

Appellant COA filed a Notice of Appeal of the agency decision to approve the 

subject license.  (Aa12-15.) 

 On August 31, 2026, Appellant COA filed a Motion to Accelerate 

Appeal.  (Aa60.)     
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 On September 8, 2026, the U.S. Third Circuit Court of Appeals vacated  

the water quality certificate Respondent DEP granted to Respondent Transco 

for the NESE pipeline on numerous grounds.  See Natural Resources Defense 

Council v. N.J. Dep’t of Envtl. Protection, 2026 U.S. App. LEXIS 27515, 190 

F.4th 207 (3d Cir. 2026).2  

On September 15, 2025, the Court issued a Scheduling Order, under 

which Appellant COA’s brief and appendix are due October 30, 2026; the 

briefs and appendices of the Respondents are due November 30, 2026; and 

Appellant COA’s reply brief is due December 14, 2026.  (Aa58-59.) 

On September 16, 2026, Appellant COA’s motion to accelerate appeal 

was denied without prejudice.  (Aa60.)  Notably, the Court advised that after 

all briefs are filed, any party can move for accelerated consideration.  (Aa60.)  

On October 8, 2026, the Respondent TRC filed a Second Amended 

Statement of Items Comprising the Record on Appeal (“SICRA”), which is the 

current SICRA. (Aa61-66.) 

On October 13, 2026, Appellant COA’s Case Information Statement was 

amended to add an issue pertaining to the Third Circuit’s invalidation of the 

water quality certificate issued by Respondent DEP to Respondent Transco.  

(Aa67-69.) 

 
2 Copy provided at Aa79-93. 



 7 
 

STATEMENT OF FACTS 

 

a.  The Appellant.  Appellant Clean Ocean Action, Inc. is a 501(3) 

nonprofit organization engaged in ocean advocacy since 1984.  (Aa31.)  

Appellant COA is a broad-based coalition of conservation, environmental, 

fishing, boating, diving, religious, student, surfing, women’s, business, civic 

and community organizations dedicated to the improvement of water quality 

and defending the marine ecosystem throughout the NY/NJ Bight, including 

Raritan Bay.  (Aa31.)   

b.  Raritan Bay.  Raritan Bay is a tidal bay off the coast of Middlesex 

and Monmouth Counties, in New Jersey.  (Aa42, 51; Aa24.)  Over the last 40 

years, billions of taxpayer dollars have been invested in improving and 

enhancing the Raritan Bay and associated estuaries.  (Aa35.)  This 

improvement has resulted in Raritan Bay being designated an “estuary of 

significance”.  (Aa35.)  Raritan Bay provides habitat for 23 federally listed 

threatened or endangered species, and 22 State-listed species, including the 

Humpback whale.  (Aa36-37.)  

Raritan Bay is an important commercial and recreational fishing area , 

and supports a robust clamming industry in New Jersey.  (Aa37.)  In 

Highlands, New Jersey, alone, over 20 million clams were processed in 2025 

with an estimated 70 boat crews who rely on Raritan Bay for their livelihoods.  
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(Aa37.)  Raritan Bay also supports thriving recreation and tourism industries.  

(Aa35.)  These ecological and economic benefits—which directly benefit New 

Jersey’s public interest—are only possible due to improved water quality and 

the reduction of contaminants in Raritan Bay.  (Aa35, 37.)   

c.  The NESE Project.  Respondent Transco is seeking to expand its 

existing natural gas pipeline system, a project it refers to as the Northeast 

Supply Enhancement (“NESE”) project.  (Aa31; Aa3.)  The stated purpose of 

the NESE project is to bring 400,000 dekatherms per day of fracked methane 

gas from Pennsylvania directly to New York “to serve The Brooklyn Union 

Gas Company, d/b/a National Grid NY, and KeySpan Gas East Corporation, 

d/b/a National Grid.”  (Aa20, emphasis added; Aa31-32.)   

The NESE project has three central components, including the Madison 

Loop and Raritan Loop pipelines.  (Aa32.)  The Madison Loop will be 

constructed onshore, but cross tidal rivers and formerly flowed tidelands.  

(Aa4; Aa25.)  The Raritan Loop is a 23.5-mile offshore pipeline crossing 

Raritan Bay for 6.2 miles before continuing through New York State waters 

for another 17.3 miles.  (Aa32; Aa22.)  The Raritan Loop would then connect 

to an existing offshore pipeline near Rockaway, New York, and delivery fuel 

sold by the National Grid companies to New York customers.  (Aa32; Aa22.)  
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The NESE pipeline will utilize tidal and submerged lands in Raritan Bay 

and Cheesequake Creek.  (Aa32; Aa25.)  Approximately 93,843 square feet of 

tidelands will be negatively impacted by the Raritan Loop and Madison Loop. 

(Aa32.)  The NESE pipeline will cause damage beyond the lease area, as a 

much larger area of the Raritan Bay and connected waterways will be 

impacted.  The dredging and trenching activities for the entire 23.5 miles of 

the Raritan Loop will disturb 87.8 acres directly.  (Aa32.)  An additional 9,474 

acres of seafloor would also be disturbed by backfilling and excitation and thus 

affected by the resuspension and redisposition of toxic-laden sediments, 

impacting turbidity over this area.  (Aa32.) 

d.  Permitting History.  Respondent Transco has repeatedly applied for 

regulatory permits for the NESE pipeline, the initial permit applications being 

filed in July of 2017.  (Aa20; Aa33.)  Subsequent applications were submitted 

in June of 2018, June of 2019, October of 2019, and January 21, 2020.  

(Aa33.)  Each and every one of these permit applications were denied by 

Respondent DEP and the State of New York due to reasons including the 

environmental harm of a project of this scope, as well as concerns about the 

expanded use of fossil fuels.  (Aa33.)  

On May 29, 2025, Transco filed a petition with the Federal Energy 

Regulatory Commission (“FERC”) seeking reissuance of its expired certificate 



 10 
 

of public convenience and necessity, authorizing Respondent Transco to 

construct and operate the NESE pipeline.  (Aa33.)   

On August 28, 2025, Transco received a new certificate from FERC, 

which was fast-tracked and granted in just three (3) months.  (Aa33.)  Then, 

Transco re-filed its permit applications in both New Jersey and New York.  

(Aa33.)  On November 7, 2025, after nearly ten (10) years of consistent and 

considered rejection of the NESE project, New Jersey and New York suddenly 

approved the regulatory permits for NESE in a coordinated announcement.  

(Aa33.)  Prior to this announcement, it had been widely reported that President 

Trump and NY Governor Kathy Hochul struck a deal for the NESE project to 

be built in return for federal support of the Empire Wind 1 offshore wind 

project.  (Aa33, fn.9-11.)      

e.  The Contested Tidelands Application.  In May of 2025, Respondent 

Transco applied for a tidelands license from Respondent TRC.  (Aa19.)  

Respondent Transco’s license application contained a short statement 

concerning “Project Purpose and Need”.  (Aa20-21.)  The statement does not 

mention the State of New Jersey or its residents.  (Aa20-21.)  Instead, the 

statement describes Respondent Transco’s desire to reinstate its private 

contracts for the purchase of natural gas to be delivered to New York via the 

NESE pipeline.  (Aa20-21.)       
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Not surprisingly, members of the public in New Jersey vigorously 

opposed the license application.  Prior to its meeting on the license application, 

Respondent TRC received 597 written comments, 591 (99%) of which were in 

opposition to the license.  (Aa62 at #2; Aa56 at ¶14.)  COA received an 

additional 115 statements in opposition to the application.  (T45:24-46:1.)   

f.  Written Comments of Appellant COA.  In March 2026, Appellant 

COA also submitted written comments in advance of Respondent TRC’s 

meeting on the subject application.  (Aa64 at #17; Aa31-39.)  In its written 

comments, Appellant COA first reminded Respondent TRC of its role as the 

steward of our riparian lands: 

Under the Public Trust Doctrine, the submerged and tidally flowed lands 

the applicant seeks to occupy are vested in the State and are to be held in 

trust for the people of New Jersey.  The Tidelands Resource Council 

functions as the trustee of this trust. As such, “it is the responsibility of 

the council to determine whether applications for the lease, license, or 

grant of riparian lands are in the public interest; that it is the 

responsibility of the council to determine, in assessing applications for 

the lease, license, or grant of riparian lands, whether the State may have 

a future use for such lands.”  (Aa34, quoting N.J.S.A.12:3-12.1; 

emphasis in original).   

   

Appellant COA then explained that the subject license was not in the public 

interest: 

We start with a very straight forward observation: the subject project 

serves no articulable interest of the people of New Jersey . The 

proposed pipeline is intended to deliver unneeded fossil fuel to New 

York and therefore is not intended to benefit the residents of New 

Jersey, which will experience all the burdens and none of the benefits. 
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What’s more, the burdens are numerous and substantial, as set forth in 

detail below.  (Aa34; emphasis in original.) 

 

Appellant COA’s comments and analysis were largely based upon the Final 

Environmental Impact Statement prepared by FERC in furtherance of its 

review of the NESE project.  (Aa32-38.)  Although Appellant COA frequently 

cited this document in its comments, Respondent TRC apparently elected not 

to review same, as it did not include that document in its SICRA.  (Aa61-66.)  

A summary of Appellant COA’s comments follows below. 

 Environmental Harm.  Appellant COA advised Respondent TRC that 

construction of the NESE Project would result in significant resuspension of 

over one (1) million cubic yards of toxin-laced sediments.  (Aa35.)  These 

contaminants include lead, mercury and arsenic, PCBs, PAHS, dioxins and 

furans, all of which are present in the sediment at levels exceeding reference 

materials.  (Aa36.)  The resuspension of sediments and pollutants will result in 

significantly decreased water quality which will negatively impact fishing and 

shell fishing in the area.  (Aa35.)   

Dredging-up buried industrial toxins (like arsenic, lead, zinc and 

mercury) and organic compounds (PCBs, DDT, and dioxins) from the seabed 

will poison fish, shellfish and marine life in the Raritan and Sandy Hook Bays.  

(Aa35.)  Dredged-up toxins will affect aquatic migration, clog fish gills, 

interfere with breeding, and contribute to harmful algae blooms.  (Aa35.)  
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Furthermore, the redistribution of sediments that fall from suspension, will 

bury benthic and demersal species, resulting in mortality of eggs and other life 

stages, including winter flounder that spawn in shallow, inshore waters in the 

project area.  (Aa35.)   

The excavation of the pipeline trench through Raritan Bay and NY 

Harbor will disturb hundreds of acres of sediments, creating increased 

sediment disturbance in the water.  (Aa35.)  The dredging and trenching 

activities for the entire 23.5 miles of the Raritan Loop will disturb 87.8 acres 

directly.  (Aa35.)  An additional 9,474 acres of seafloor would also be 

disturbed by backfilling and excitation and thus affected by the resuspension 

and redisposition of toxic sediment, impacting turbidity over this area.  

(Aa35.) 

The resulting increase in the turbidity of the water threatens marine life 

since the clarity of water is critical to the ability of many species to navigate, 

find food, and avoid predators.  (Aa35.)  The sediments will also disperse with 

tides, wind, and currents spreading throughout the region and into the ocean. 

(Aa35.)  Moreover, impacts also include temporary loss of habitat and foraging 

areas.  (Aa35.)    

Additionally, Respondent Transco’s contaminant modeling does not 

account for bioaccumulation or synergistic effects to organisms, which can 
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impact public health.  (Aa36.)  Small organisms absorb pollutants, are eaten by 

larger species, and ultimately these toxins can reach high levels in fish and 

shellfish consumed by humans.  (Aa36.)  There is direct harm to the 

organisms, including reproduction and genetic abnormalities, exposed to these  

toxins as they are absorbed.  (Aa36.)  In a system like the Raritan Bay, where 

fishing and recreational harvesting are common, this raises direct public health 

concerns.  (Aa36.)  Exposure to bioaccumulated toxins has been linked to a 

range of adverse health effects, including neurological damage, developmental 

disorders, endocrine disruption, and increased cancer-risk.  (Aa36.)  

Harm to Marine Mammals and Endangered Species.  Appellant COA’s 

comments raised concerns regarding harm to wildlife, including marine 

mammals and endangered species, in and around the licensed area.  (Aa36-37.)  

Respondent Transco obtained an incidental harassment authorization (“IHA”) 

from the National Oceanic and Atmospheric Administration, which allows for 

the disturbance or injury of marine mammals in a given project area.  (Aa37.)  

Respondent Transco’s IHA authorizes the disturbance of over 10,000 marine 

mammals a year, including dolphins and endangered whales.  (Aa37.)  

Economic Harm to the Clamming Industry.  Appellant COA further 

advised Respondent TRC that the proposed license would be detrimental to 

those whose livelihoods dependent upon Raritan Bay, particularly those 
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working in the clamming industry.  (Aa37.)  Due to the above-referenced 

resuspension of sediments, economically important clamming and fishing areas 

will be negatively impacted.  (Aa38.)  It is estimated that over 134 acres of 

hard clam beds would receive some level of additional sedimentation, with 76 

acres receiving more than 1.2 inches of sedimentation.  (Aa38.)  This 

sedimentation will have clear impacts on the clams by affecting oxygen levels 

and food in the water column.  (Aa38.)  Importantly, this sediment will also 

contain toxic chemicals that will accumulate in the clams and make them 

potentially dangerous for human consumption.  (Aa38.)  Both scenarios will 

cause irreparable harm to those who depend on Raritan Bay for their 

livelihoods.  (Aa38.) 

Future Use of the License Area.  In its comments, Appellant COA 

further addressed the issue of the future use of the license area.  (Aa38.)  

Tidelands, both now and in the future, perform priceless ecological processes 

that continuously benefit the public.  (Aa38.)  Wetlands, dunes, and nearshore 

habitats act as natural buffers against storm surge and sea level rise, protecting 

nearby communities while enhancing biodiversity.  (Aa38.)  These also 

sequester carbon, improve water quality and provide critical habitat for fish, 

birds, and other wildlife.  (Aa38.)  The NESE project, which would destroy 

tens of thousands of square feet of benthic habitat and resuspend a cocktail of 
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pollutants into Raritan Bay, would compromise these natural benefits.  (Aa38.)  

Accordingly, the subject tidelands have a clear future use:  the continuation of 

present ecological functions that provide a multitude of benefits for the marine 

ecosystem and the people of New Jersey.  (Aa38.)  

The STOP Act.  Appellant COA also advised Respondent TRC that the 

Shore Tourism and Ocean Protection from Offshore Oil and Gas Act, N.J.S.A. 

13:19-47 et seq., prohibits Respondent TRC from leasing or approving of any 

license of any tidal or submerged lands in State waters for the purpose of 

natural gas development.  (Aa38.)  

Respondent TRC did not provide any direct response to the comments of 

Appellant COA or the negative impacts of the NESE project detailed by 

Appellant COA.  (Aa61-66; Aa1-11; T1:1-186:3.)    

g.  The TRC Meeting.  Due to significant public interest in the subject 

application, Respondent TRC twice rescheduled its meeting on the subject 

application and eventually held a meeting exclusively for the subject 

application on May 6, 2026.  (Aa56-57 at ¶15.)  At that meeting, Respondent 

DEP presented its staff recommendation in favor of the application.  (T4:9.)  

Respondent DEP made no statement regarding whether the subject license was 

in the public interest.  (T4:9-14:9.)  Rather, Respondent DEP’s 

recommendation was “based on the fact that [the NESE project] has the 
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necessary regulatory permit approvals, and that it also meets current utility 

policy established by the TRC.”  (T14:5-9.)  The aforementioned utility policy, 

adopted in 2010, merely addresses compensation for utility licenses .3   

Richard Scott, attorney for Respondent Transco, next advised 

Respondent TRC that “the project was designed to provide an additional 

supply of natural gas to National Grid [a private company] for its customers in 

New York City and Long Island area.”  (T33:19-23.)  Mr. Scott further stated 

Respondent Transco had received permits from Respondent DEP and was in 

compliance with New Jersey’s Coastal Zone Management rules “and all the 

applicable regulations for the project.”  (T34:20-22.)  Although Mr. Scott 

omitted any mention of it (T31:4-35:17), federal litigation to invalidate those 

permits was pending at that time (Aa84, T37:15-38:21).      

Respondent TRC then heard from 45 speakers, 43 (96%) of whom 

voiced their opposition to the license.  (T36:13-169:10.)  As reflected in the 

meeting transcript previously filed by Appellant COA, the opposition to 

license application came from actual members of the New Jersey public, 

including fishermen, boaters, environmentalist and residents, who voiced a 

common theme:  this license would damage (not serve) the public interest of 

 
3 See Tidelands Resource Council Resolution - Adopted 10/06/10:  Utility or 

Utility Related Projects, available at https://dep.nj.gov/wp-content/uploads/wlm/ 

downloads/tidelands/td_012.pdf (last visited Oct. 29, 2026).  Copy provided at 

Aa72-76. 
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the people of New Jersey, particularly those interests supported by Raritan 

Bay.  (T36:13-169:10.)   

Cindy Zipf, the Executive Director of Appellant COA, participated in 

the May 6, 2026 meeting.  She reminded Respondent TRC of its “remarkable 

and essential mandate” to “protect New Jersey’s public interest in the 

tidelands.”  (T42:14-43:20.)  She advised the Respondent TRC of the public’s 

enjoyment of Raritan Bay following publicly funded cleanup efforts: 

these waters came back and they're now thriving. And was once an 

uncommon site, is now very common. Dolphins and whales in the lower 

bay. Bird watching, seal watching, baymen and clammers in the waters 

at JT White Depuration Plant for clamming, they processed over 20 

million clams last year. 

 

There are hundreds of fishing boats.  People are actually able to eat the 

fish they're catching due to less contaminants. And beaches in the 

Bayshore are packed with thousands of beach goers and swimmers . . .  . 

(T43:22-44:10.) 

 

Ms. Zipf told Respondent TRC that “NESE is not in New Jersey’s public 

interest” and “does the opposite, it destroys and will undermine much of the 

marine environment that we have worked so hard to protect.”  (T43:5-11.)  

 Madison Wurst, Ocean Policy Advocate for Appellant COA, also 

participated.  Ms. Wurst summarized the statements received by Appellant 

COA after the comment period closed, which included, without limitation:  

Two elected officials concerned about air and water quality impacts;  
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A lifelong Raritan Bay commercial fisherman, who warned that this 

pipeline would damage natural clam beds and disrupt fish migration, 

directly threatening both commercial and recreational fishing 

livelihoods. 

 

An environmental scientist and medical doctor who studies the adverse 

effects of chemical pollutants, highlighted the significant threats to New 

Jersey's coastal resources and public health issues associated with the 

project. 

 

A New York resident, who spoke to the lack of need and demand for this 

gas in New York, a sentiment shared by many New Yorkers who have 

been betrayed by their governor. 

 

The past commodore of the Keyport Yacht Club, who spoke to the 

recreational opportunities and use that will be sacrificed by this project.  

 

A boat captain who has fished the waters of Raritan Bay his entire life, 

who stressed the devastating, negative financial impacts to the 

businesses in Monmouth County, including his own. 

 

A Bayshore resident who has lived, raised her sons, fished, swam, and 

boated on the Raritan Bay, and over the years, has fought to clean up and 

ensure a safe bay for her grandchildren and marine life.  (T46:8-48:15.) 

 

Counsel for Appellant COA also presented and advised Respondent TRC 

that the STOP Act prohibits Respondent TRC from leasing or approving of any 

license of any tidal or submerged lands in State waters for the purpose of 

natural gas development.  (T89:6-91:18.) 

Daniel Greenhouse of the Eastern Environmental Law Center presented 

and made Respondent TRC aware of the pending legal challenges to the water 

quality certificates for the NESE project issued by Respondent NJDEP and 

New York State.  (T37:15-21.)  Mr. Greenhouse warned of “a very real 
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possibility that the meritorious challenges brought in these federal cases may 

result in significant changes to or reversal of the current permits required for 

the project.”  (T38:14-19.)  He suggested that Respondent TRC hold its 

decision until the federal litigation is decided.  (T38:19-21.)   

Notwithstanding significant public opposition to the application, 

Respondent TRC member Joseph Grabas moved to approve the application.  

(T181:10-17.)  Mr. Grabas then addressed his follow Respondent TRC 

members: 

Before we go forward with the vote, I do want to say this, what's before 

the Council is an application for a license. The permits have already 

been issued. We are relying upon the work of the DEP and FERC and 

the other individuals. We are not the experts in that area. We deal with 

land transactions.  That is our job.  (T182:20-183:2; emphasis added.) 

 

Respondent TRC then voted to approve the license application without making 

any findings as to the public interest or future uses of the licensed area. 

(T183:9-185:25.)  The only fact Respondent TRC seemed concerned with was 

that Respondent Transco had “all necessary regulatory approvals” and met all 

“environmental regulatory standards” (Aa4, 5, 9), notwithstanding its 

awareness of pending federal litigation challenging those approvals .  (T37:15-

38:21; T169:8-13.)                

 h.  The TRC Minutes.  On June 3, 2026, the minutes of Respondent 

TRC’s meeting on May 6, 2026, were approved by Respondent TRC, and 
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approved by Respondent DEP on June 12, 2026.  (Aa10-11.)  These minutes 

serve as the decisional document on the subject application.  (Aa61-66.)  The 

minutes of the meeting and the meeting transcript are devoid of any findings or 

consideration by Respondent TRC as to whether the proposed license would 

serve the public interest or conflict with a future use of the subject riparian 

lands.  (Aa1-11; T1:1-186:3.)  In fact, the terms “public interest” and “future 

use” do not appear in the minutes of the meeting.  (Aa1-11.)  

 i.  Water Quality Certificate Voided.  Following the issuance of the 

subject license in July 2026, the U.S. Third Circuit Court of Appeals vacated  

the water quality certificate Respondent DEP granted to Respondent Transco 

for the NESE pipeline on numerous grounds.  See Natural Resources Defense 

Council v. N.J. Dep’t of Envtl. Protection, 2026 U.S. App. LEXIS 27515, 190 

F.4th 207 (3d Cir. 2026).  As set forth above, Respondent TRC expressly based 

its decision to grant the subject license upon Respondent Transco having “all 

necessary regulatory approvals” and meeting all “environmental regulatory 

standards” (Aa4, 5, 9), notwithstanding its awareness of this legal challenge 

(T37:15-38:21; T169:8-13).  Nevertheless, Respondent TRC has not revoked 

the license, apparently opting instead to collect its annual fee of $0.15/square 

foot.   
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Respondent TRC announced at its October 2026 meeting that it would 

not take any action with respect to same because the matter is being litigated. 4  

Upon information and belief, as of the date of this brief, Transco still does not 

have a Water Quality Certificate and yet the subject license remains in place.   

  

              

 
4
 We respectfully ask the Court to take judicial notice of these facts as they 

cannot reasonably be the subject of dispute.  See N.J.R.E. 201, 202(b).    
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LEGAL ARGUMENT 

 

I. RESPONDENT TRC’S DECISION MUST BE REVERSED 

BECAUSE, MISCONCEIVING ITS ROLE AS LAND TRADER 

INSTEAD OF LAND STEWARD, IT FAILED TO MAKE 

FINDINGS AS TO PUBLIC INTEREST AND FUTURE USE, AS 

REQUIRED BY N.J.S.A. 12:3-12.1.  (Aa34-38) 

 

A. Respondent TRC is the Steward of Our Riparian Lands, and 

as Such, Must Manage This Public Resource in Furtherance of 

the Public Interest.  (Aa34) 

 

In New Jersey, land seaward of the mean high-water mark (called 

“riparian land” or “tidelands”) is owned by the State and held in trust for the 

benefit of the people of New Jersey.  See Arnold v. Mundy, 6 N.J.L. 1, 21-22 

(N.J. Sup. Ct. 1821); Borough of Neptune City v. Borough of Avon-By-the-

Sea, 61 N.J. 296, 303-304 (1972); see also N.J. Dep’t of Envtl. Protection, 

Tidelands, WATERSHED & LAND MGMT. https://dep.nj.gov/wlm/tidelands/ (last 

visited Oct. 26, 2026) (“state-owned tidelands are held in trust for the people 

of the state”).5  This principle—called the Public Trust Doctrine—recognizes 

the rights of people of New Jersey to access and use our tidal waters and 

shores for a range of recreational and commercial purposes, including fishing, 

boating, surfing, swimming and sunbathing.  See Matthews v. Bay Head 

Improvement Ass’n, 95 N.J. 306, 321 (1984).  The Public Trust Doctrine has 

been New Jersey law since the 1821 opinion in Arnold v. Mundy, 6 N.J.L. 1 

 
5 Copy provided at Aa77. 
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(N.J. Sup. Ct. 1821), is recognized in State statutes, see e.g., N.J.S.A. 13:1D-

150(b) and N.J.S.A. 13:19-48(b), and has been the subject of DEP regulations 

since the early 1980s, see N.J.A.C. 7:7-16.9.  Within this framework, the 

significance of Respondent TRC’s role as the steward of our riparian lands is 

apparent.   

A Governor-appointed board within Respondent DEP, see N.J.S.A. 

13:1B-10, Respondent TRC is responsible “for the stewardship of the State’s 

riparian lands.”  Lisowski v. Borough of Avalon, 443 N.J. Super. 304, 309 

(App. Div. 2015) (quoting N.J.S.A. 12:3-12.1).  “Stewardship” is “the careful 

and responsible management of something entrusted to one’s care.”  Merriam-

Webster, “Stewardship”, https://www.merriam-webster.com/dictionary/ 

stewardship (last visited Oct. 26, 2026).6  Accordingly, Respondent TRC is 

entrusted with the careful and responsible management of our riparian lands.    

In its role as steward of our riparian lands, our Legislature determined:  

[1] that it is the responsibility of the council to determine whether 

applications for the lease, license, or grant of riparian lands are in the 

public interest; [2] that it is the responsibility of the council to 

determine, in assessing applications for the lease, license, or grant of 

riparian lands, whether the State may have a future use for such lands; 

[and 3] that the council must obtain the fair market value for the lease, 

license or grant of riparian lands. . . .  N.J.S.A. 12:3-12.1 (emphasis 

added). 

 

 
6
 Copy provided at Aa78.   
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Our Supreme Court has explained “[i]t is the responsibility of the TRC ‘to 

determine whether applications for the lease, license, or grant of riparian lands 

are in the public interest’ and, if so, to ‘obtain the fair market value for the 

lease, license or grant.’”  In re P.T. Jibsail Fam. Ltd. P'ship Tidelands License 

No. 1515-06-0012.1 TDI 190001 (“In re Jibsail”), 263 N.J. 208, 218 (2026) 

(quoting N.J.S.A. 12:3-12.1; emphasis added.)  Respondent TRC is therefore 

required by statute to make factual determinations with respect to any 

application for a grant, lease or license:  (1) whether the application is in the 

public interest, and (2) whether the State may have a future use for such lands.  

If and only if those factual determinations support such an application, 

Respondent TRC may then approve of a grant, lease or license for fair market 

value.  See N.J.S.A. 12:3-12.1, and In re Jibsail, supra, 263 N.J. at 218.       

 However, here, Respondent TRC neither perceived itself as a steward of 

a public resource nor functioned as one.  The members of Respondent TRC did 

not concern themselves with the question of the public interest or any future 

use.  To the contrary, one member of Respondent TRC, Joseph Grabas, 

publicly advised his fellow members before the vote: 

what's before the Council is an application for a license. The permits 

have already been issued. We are relying upon the work of the DEP and 

FERC and the other individuals. We are not the experts in that area. We 

deal with land transactions. That is our job.  (T182:22-183:2.) 
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Mr. Grabas does not serve as legal counsel to the TRC.  His advice to 

Respondent TRC, which was seconded by another TRC member (T183:9-10), 

is inconsistent with the statutory role of Respondent TRC as the steward of the 

State’s riparian lands, and the arbiter as to whether a license is in the public 

interest.   

 Immediately following the vote to approve the subject license, 

Respondent TRC Chairperson Mary Pat Robbie thanked the council for its 

“perseverance” through a “long meeting.”  (T185:13-15.)  This sentiment is 

incompatible with the role of a steward.  Public comments are not something 

Respondent TRC must persevere through; rather they should be carefully 

evaluated in the development of findings regarding the public interest and 

future use.  In this instance, Respondent TRC did not appreciate the scope of 

its duties owed to the public as the beneficiaries of public lands held in trust by 

the State under the Public Trust Doctrine.   

            

 B. Respondent TRC Made No Findings of Fact Under N.J.S.A. 

12:3-12.1, Namely Whether that the Subject License was in the 

Public Interest or Whether the State May Have a Future Use 

for Such Lands. (Aa34-38) 

 

Our Supreme Court has explained that Respondent TRC must make 

factual determinations under N.J.S.A. 12:3-12.1 before any grant, lease or 

license can issue.  See In re Jibsail, supra, 263 N.J. at 218.  As recited above, 
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“[i]t is the responsibility of the TRC ‘to determine whether applications for the 

lease, license, or grant of riparian lands are in the public interest’ and, if so, to 

‘obtain the fair market value for the lease, license or grant.’”   Id. (emphasis 

added) (quoting N.J.S.A. 12:3-12.1).  Under N.J.S.A. 12-3:12.1, Respondent 

TRC must make findings of fact as to the public interest and future use of the 

subject riparian lands before placing such public lands into the hands of a 

private actor.  And yet, Respondent TRC made no such findings. Accordingly, 

we respectfully submit the subject license must be vacated and the matter 

remanded to Respondent TRC for further proceedings consistent with its role 

as steward of our riparian lands.        

Declaring its “job” was dealing with “land transactions” (T182:1-2), 

Respondent TRC granted a license for gas pipeline through Raritan Bay 

without making findings as to (1) the public interest served by the subject 

application, and (2) future use of the subject riparian lands.  (T181:8-185:12; 

Aa8-9.)  Respondent TRC skipped over these statutory criteria and approved a 

riparian license (T185:6-12) for a pipeline that has no articulated or 

perceivable benefit to the people of New Jersey.      

New Jersey courts have consistently ruled that statutory criteria cannot 

simply be ignored by governmental agencies.  Rather, an agency must take 

care to engage in fact-finding to the extent required by statute or regulation.  
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See In re Issuance of Permit by Dep’t of Envtl. Prot. Etc, 120 N.J. 164, 173 

(1990) (ruling DEP failed to engage in fact-finding required by the Clean 

Water Act regulations in issuing a discharge permit to Ciba-Geigy).  Fact-

finding ensures agencies act within the scope of their delegated authority and  

facilitates judicial review.  See id.  Failure to do so typically results in reversal 

of the contested decision and a remand to the agency.  See id. (citing DiMaria 

v. Board of Trustees, Pub. Employees’ Retirement Sys., 225 N.J. Super. 341, 

347 (App. Div.), cert. denied, 113 N.J. 638 (1988); Perez v. Pantasote, Inc., 95 

N.J. 105 (1984) (disability case remanded because Judge of Compensation 

failed to set forth adequate fact-findings); and Katz v. Township of Howell, 67 

N.J. 51 (1975) (remanding matter to Division of Workmen’s Compensation to 

make specific findings regarding extent of disability)). 

Over 70 years ago, our Supreme Court stressed the importance of 

making credible findings under statutory criteria, and did so in a case, akin to 

our appeal, concerning an application for the private use of a public resource.  

In Application of Plainfield-Union Water Co., 11 N.J. 382 (1953), the New 

Jersey Water Power and Supply Council (“Supply Council”) approved a plan 

for the daily diversion of 1.75 million gallons of water from public aquifers by 

a private water company, notwithstanding public opposition.  See id. at 386.  

The Supply Council was compelled by statute to make numerous 
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determinations, including as to whether the proposed plan was justified by 

public necessity and whether the plans are equitable given to the present and 

future water supply needs of residents in other municipalities.  Id. at 387 

(quoting former N.J.S.A. 58:1-20).    

After conducting the requisite hearing on the application, the Council 

received, reviewed and relied upon an undisclosed engineer’s report and 

approved the proposed diversion.  See id. at 389.  The objectors were unaware 

of this report until taking judicial appeal.  See id. 

Because the Supply Council based its findings under N.J.S.A. 58:1-20 

upon a report that was not part of the hearing record, the court ruled the 

findings were not satisfactory.  See id. at 396.  In the absence of credible 

findings, the Supply Council’s approval of the diversion plan was reversed and 

the matter remanded for further proceedings in accordance with the court’s 

opinion.  See id. at 396.  In so doing, the court emphasized that factual 

findings are required to (1) confine the Council to the evidence and (2) 

facilitate judicial review.  See id. at 395.  The Court further advised the 

requirement of findings insures against arbitrary action and ultra vires acts.  

See id.   

The Appellate Division has also struck down agency regulations that 

would have allowed Respondent DEP to circumvent statutory criteria in the 
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issuance of environmental permits.  In the case of In re Protest of Coastal 

Permit Program Rules, 354 N.J. Super. 293 (App. Div. 2002), environmental 

groups argued that a newly adopted regulation was unlawful because it 

allowed DEP to avoid making specifically-enumerated findings required by 

N.J.S.A. 13:19-10 before issuing a permit under the Coastal Area Facility 

Review Act (“CAFRA”), N.J.S.A. 13:19-1 et seq.  The Appellate Division 

agreed and invalidated the regulation.    

Under CAFRA, DEP may issue a development permit only upon finding 

that the proposed development met numerous environmental criteria, including 

compliance with all applicable water quality criteria and air quality standards.  

See id. at 330-331 (quoting former N.J.S.A. 13:19-10).  In contrast, the 

challenged regulation read: 

The Department shall not issue a permit under CAFRA unless the 

application complies with all of the policy and substantive standards of 

N.J.S.A. 13:19-2 and 13:19-10 as expressed in the Coastal Zone 

Management rules at N.J.A.C. 7:7E.  See id. at 328. 

 

The appellants contended that the regulation limited the scope of the statutory 

criteria to only those factors incorporated in the Coastal Zone Management 

(“CZM”) rules.  See id. at 327.  

Agreeing with the appellants, the court ruled, “[e]ver since CAFRA was 

first enacted, our courts have required that DEP, even in light of the CZM 

Rules and DEP’s broad power to regulate the coastal zone, specifically meet 
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the criteria in N.J.S.A. 13:19-10 before issuing any CAFRA permit.”  See id. 

at 331-332 (citing Toms River Affiliates v. N.J. Dep’t of Envtl. Protection, 140 

N.J. Super. 135, 144 (App. Div. 1976) (N.J.S.A. 13:19-10 sets forth specific 

criteria which must be met for the issuance of a permit for a proposed facility); 

Pub. Interest Research Group of New Jersey, Inc. v. State, Dep't of Envtl. 

Prot., 152 N.J. Super. 191, 210-11 (App. Div.), certif. denied, 75 N.J. 538 

(1977) (Section 10 was an adequately defined checklist for the guidance of the 

agency); Crema v. N.J. Dep’t of Envtl. Protection, 182 N.J. Super. 445, 453 

(App. Div. 1982), aff’d as mod., 94 N.J. 286 (1983) (N.J.S.A. 13:19-10 

confines DEP’s power to issue a permit to cases where enumerated, specific 

findings are made regarding the development’s impact on the environment); In 

re Egg Harbor Assocs. (Bayshore Centre), 94 N.J. 358, 373 (1983) (N.J.S.A. 

13:19-10 lists specific findings that the agency must make in its determination 

to issue a permit); SMB Assocs. v. N.J. Dep’t of Envtl. Protection, 264 N.J. 

Super. 38, 41 (App. Div. 1993), aff’d, 137 N.J. 58 (1994) (“[t]he 

Commissioner . . . may not issue a permit unless he finds that the 

statutory standards have been met.”)  Accordingly, the court ordered DEP to 

amend the regulation to set forth a requirement that it make the statutory 

findings prior to issuing a permit.  See id. at 332. 
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 New Jersey courts have also reversed agency decisions, including by 

Respondent DEP, where statutory criteria were ignored as they were in this 

instant matter.  In Crema v. N.J. Dep’t of Envtl. Protection, 94 NJ 286 (1983), 

the New Jersey Supreme Court affirmed the reversal of a development permit 

issued by DEP where the agency failed to make factual findings required by 

the same CAFRA statute (N.J.S.A. 13:19-10) at issue in In re Protest of 

Coastal Permit Program Rules, supra, 354 N.J. Super. 293.  There, DEP 

claimed the challenged permit was a “conceptual approval” and sought to defer 

the necessary findings under the statutory criteria of N.J.S.A. 13:19-10 until 

“some later time.”  See id. at 296.  Commercial fishermen and nonprofit 

groups challenged the permit as unlawful.  See id. at 289.      

 Affirming the Appellate Division, our Supreme Court ruled the DEP 

lacked the authority to issue a permit without making the requisite factual 

findings under the statutory criteria.  The Supreme Court stated, “[t]he special 

importance that attaches to the public interests such as health and the quality 

of life that are implicated by the agency’s adjudication in this case cannot be 

overemphasized.”  Id. at 302.  DEP’s actions undermined the public interest 

because its “determination will effectively imprint a considerable amount of 

environmentally sensitive and unique coastal land, with continuing widespread 

effects upon the public at large for the indefinite future.”  Id.  For this and 
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other reasons, the Supreme Court affirmed the Appellate Division’s reversal of 

the challenged permit.  See id. at 303.       

In St. Vincent’s Hospital v. Finley, 154 N.J. Super. 24 (App. Div. 1977), 

the Appellate Division reversed a decision of the New Jersey Health Care 

Administration Board for failure to adequately evaluate applicable statutory 

criteria.  See id. at 34- 35.  There, the board denied plaintiff’s application for a 

certificate of need, even though the hearing officer’s report recommended 

approval.  See id. at 26, 29.     

Under N.J.S.A. 26:2H-9, the statutory criteria for the issuance of a 

certificate of need by the Board include consideration of the availability of 

facilities or services which may serve as alternatives or substitutes .  See id. at 

34.  Nevertheless, the Board’s decision was devoid of any findings regarding 

“bed need” and the “merger of facilities”, factors relevant to the “availability 

of services” criterion.  See id. at 34.  Accordingly, the Appellate Division 

reversed the denial of the certificate of need and remanded to the Board with 

specific instructions to evaluate the application with reference to the statutory 

criteria.  See id. at 34- 35.   

Our courts have similarly emphasized the importance of statutory 

criteria with respect to interest arbitration concerning public employees.  

Under the Compulsory Interest Arbitration Act, N.J.S.A. 34:13A-1 et seq., 
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arbitrators are required to consider and explain numerous statutory factors in 

making an award.  Such awards can have significant financial impact on a 

municipality, its residents and taxpayers, which is one of the statutory factors.  

N.J.S.A. 34:13A-16(g).   

In Hillsdale PBA Local 207 v. Borough of Hillsdale, 137 N.J. 71 (1994), 

our Supreme Court affirmed the vacation of an arbitrator’s award for failure to 

identify the relevant statutory factors, analyze the evidence pertaining to those 

factors, and explain why other factors were not relevant.  See id. at 82.  There, 

the arbitrator “unduly emphasized” a single factor—the comparison with 

police salaries in other communities.  See id. at 86.  The Supreme Court noted 

that the reasoned explanation of the statutory factors was missing from the 

award.  See id. at 86.   

In In re City of Camden, 429 N.J. Super. 309 (App. Div. 2013), an 

arbitration award providing for a salary increase for the city’s firefighters was 

vacated because the arbitrator’s written opinion failed to provide the required 

analysis of the statutory criteria to support his conclusions.  See id. at 335.  

The arbitrator’s discussion of the statutory factors was essentially limited to a 

discussion of the parties’ positions as to each factor.  See id.  The arbitrator 

further failed to identify which factors he deemed relevant or explain why any 

factor was not relevant to his determination.  See id.      
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 All of the above cases regard matters of great public import—our 

environment, health care facilities, and financial resources—and the public 

representatives designated to manage same.  In each instance, statutory criteria 

were intended to guide the decision-making process.  And in each instance, our 

courts affirmed the critical importance of fact-finding under the statutory 

criteria, including ensuring actions are reviewable and not ultra vires. 

 The instant appeal also deals with a matter of great public importance, 

which is our public riparian lands being relegated to private use and 

exploitation.  The statute is clear that Respondent TRC—as the steward of 

these public lands—must make findings as to whether the proposed relegation 

(a license in this case) is in the public interest and whether there is a future use 

for the subject riparian lands.  Here, the record is clear that Respondent TRC 

made no such findings.  Under the above-cited precedents, Respondent TRC 

has left this Court with no option but to vacate Respondent TRC’s 

unsubstantiated approval of the subject license.    

 Notwithstanding the clear directive contained in N.J.S.A. 12:3-12.1, 

Respondent TRC here failed to make a finding of public interest.  We have no 

statement from Respondent TRC as to how or why the subject license—the 

purpose of which to allow private companies the ability to delivery fossil fuel 

to consumers in New York—benefits the interest of the people of New Jersey.  
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In fact, during the 4.5-hour meeting on the subject application, Respondent 

TRC never mentioned the phrase “public interest” at any time.   (T1:1-186:3.)  

 Similarly, the record does not contain any statements from Respondent 

DEP as to how tearing up Raritan Bay for this application is in the interest of 

the people of New Jersey.  (T1:1-186:3.)  Respondent DEP participated in 

Respondent TRC’s meeting on the subject application and did not make any 

such statement.  (T4:9-14:9.)  Nor does Respondent DEP’s “Staff 

Recommendation” to Respondent TRC, as contained in the meeting minutes, 

contain any mention of the application serving an interest of the people of New 

Jersey.  (Aa5.)     

 Respondent TRC ignored its duty, as the steward of our riparian lands, to 

make findings required by its authorizing statute, including as to whether the 

subject license would be in the public interest.  The case law is clear that in 

such instances, the resulting decision is to be vacated.  Accordingly, we ask 

this Court to vacate Respondent TRC’s approval of the tidelands license in 

support Respondent Transco’s NESE pipeline project.    
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II. RESPONDENT TRC’S DECISION SHOULD BE REVERSED 

BECAUSE THE PROPOSED PROJECT WOULD SERVE ONLY 

NEW YORK CUSTOMERS AND IS CONTRARY TO THE 

PUBLIC INTEREST OF THE PEOPLE OF NEW JERSEY  

 (Aa34-38)  

  

Not only did the TRC fail to determine the subject license was in the 

public interest, but the record also clearly demonstrates no such finding could 

be made.  An immutable fact here is that the subject pipeline will not supply 

any New Jersey customers.  (T33:19-33:23.)  The people of New Jersey will 

derive no benefit from the pipeline, but will bear the environmental costs and 

economic consequences of same.  The record demanded Respondent TRC 

reject the application, and therefore its decision to grant same should be 

reversed as arbitrary, capricious and unreasonable.   

The Appellate Division is empowered to reverse the decision of an 

administrative agency “if it is arbitrary, capricious or unreasonable or it is not 

supported by substantial credible evidence in the record as a whole.”  Henry v. 

Rahway State Prison, 81 N.J. 571, 579-80 (1980).  Notwithstanding the 

deference generally afforded to agencies, appellate review of an agency 

decision is “not simply a pro forma exercise in which we rubber stamp 

findings that are not reasonably supported by the evidence . . . .”  Chou v. 

Rutgers, 283 N.J. Super. 524, 539 (App. Div. 1995), certif. denied, 145 N.J. 

374 (1996).  Rather, the Appellate Division is to undertake a “careful and 



 38 
 

principled consideration of the agency record and findings . . . .”  Mayflower 

Sec. Co. v. Bureau of Sec., 64 N.J. 85, 93 (1973).  In instances where the 

record does not support the action, or the agency reaches a conclusion which 

could not have been made upon a showing of the relevant factors, reversal is 

appropriate.  See In re Taylor, 158 N.J. 644, 656 (1999).   

In re Amendment to Recreation & Open Space Inventory of City of 

Plainfield, 353 N.J. Super. 310 (App. Div. 2002), the Appellate Division 

reversed action by the DEP Commissioner that was not supported by the 

record.  There, the City of Plainfield sought and received permission from 

DEP to remove city property “erroneously” listed its Recreational and Open 

Space Inventory (“ROSI”).  See id. at 313.  This action would allow the 

property to be developed for commercial use rather than be preserved as 

parkland.  See id.   

The subject property was designated for commercial redevelopment in 

1959 but remained undeveloped through 2000.  See id. at 314, 319.  In 1991, 

the City used public funds to upgrade the site into a public park with 

recreational facilities.  See id. at 316.  Accordingly, the City listed the property 

on its 1992 ROSI, but the property was curiously omitted from subsequent 

ROSIs even though property continued to be used for public recreation and 

cultural events through 2000.  See id. at 317-318. 
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In 2000, the City entered into an agreement for the commercial 

redevelopment of the property, and a subsequent title search located Green 

Acres parkland restrictions due to the 1992 ROSI listing.  See id. at 319-320.  

The City sought relief from DEP, claiming the property was never intended or 

designated as parkland.  See id. at 320.  Finding that the 1992 ROSI listing had 

been made in error, the DEP Commissioner allowed the property to be released 

from the Green Acres parkland restrictions.  See id. at 321.  A group of 

residents and the Sierra Club appealed.  See id. at 313.   

The Appellate Division reversed the DEP Commissioner’s decision 

because the critical finding that the 1992 ROSI listing was erroneous was not 

supported by the record.  The Court first ruled that the DEP Commissioner 

gave insufficient weight to the actual use of property for recreation and 

conservation purposes from 1992 to 2001.  See id. at 330.  The DEP 

Commissioner’s characterization of such use—unapproved use of the site 

without the condonation and authorization of the municipality—was firmly 

contradicted by the record.  See id. at 332.  The Court also rejected the DEP 

Commissioner’s conclusion that the property was listed in its 1992 ROSI 

without investigation of whether the site in fact qualified as parkland.  See id. 

at 332.  The record controverted this finding as well:  the City had received a 

sizable grant to turn the property into a park and was applying for additional 
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Green Acres funding.  See id. at 332.  The Court further found that the record 

contain no evidence to suggest—as the DEP Commissioner had found—that 

the removal of the property from later ROSIs was because the 1992 ROSI 

listing was erroneous.  See id.  Accordingly, the Court reversed the DEP’s 

decision to remove the property from the ROSI.  See id.  

Here, the record would not and cannot support a finding that the subject 

application was is the public interest.  The record contains no evidence that the 

NESE pipeline—designed to serve private companies and customers in New 

York—has any benefit for the people of New Jersey.  (T33:19-23.)  Many of 

the speakers before Respondent TRC asserted the license would not be in the 

public interest of the people of New Jersey7 without any correction from 

Respondents TRC, DEP or Transco.  The lack of any discernible public 

interest was also argued in written comments submitted by Appellant COA to 

Respondent TRC in advance of the hearing.  (Aa34-39.) 

 Moreover, the record contains significant evidence that the license is 

contrary and injurious to the interests of the people of New Jersey.   As set 

 
7 See, e.g., T38:22-40:16 (Daniel Greenhouse, environmental attorney); T42:13-

44:23 (Cindy Zipf, Executive Director of Respondent COA); T56:13-57:25 (Carol 

Kuehn, resident), T61:19-63:14 (Susan Mikitas, resident); T67:19-69:3 (Charlie 

Kratovil); T75:5-77:18 (Patty Cronheim, resident and Program Director of 

ReThink Energy New Jersey); T81:20-85:2 (Diane Heyer, resident); T99:2-101:18 

(Kirk Frost); T119:9-22 (Kin Gee, President of Consumers Helping Affect 

Regulation of Gas and Electric); T142:20-143:21 (Anshul Gupta, resident and 

Director for New Yorkers for Clean Power).   
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forth at length in the above Statement of Facts, the record is filled with 

impacts to Raritan Bay and its marine life.  Buried sediments containing 

pollutants from a prior industrial age along the Bayshore will be resuspended, 

jeopardizing the health of marine life and the commercial fishing industry 

supported by Raritan Bay.  (Aa34-38.)  Seafood consumers may be exposed to 

injurious levels of pollutants.  (Aa38.)  Marine mammals, including dolphins 

and endangered whales will also be harmed.  (Aa36-37.)  Simply put, this 

NESE project is all harm, no benefit to the people of New Jersey.  Under such 

conditions, Respondent TRC—as the steward of our riparian lands—lacks the 

authority to grant a license.      
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III.  RESPONDENT TRC’S DECISION MUST BE REVERSED 

BECAUSE UNDER THE NJ STOP OFFSHORE OIL AND GAS 

ACT,  N.J.S.A. 13:19-47 ET SEQ., RESPONDENT TRC LACKS 

THE AUTHORITY TO ISSUE A TIDELANDS LICENSE FOR A 

NATURAL GAS PIPELINE IN STATE WATERS  

 (Aa38; T89:6-91:18) 

 

In April 2018, New Jersey Governor Phil Murphy signed into law the 

Shore Tourism and Ocean Protection from Offshore Oil and Gas Act (“STOP 

Act”), N.J.S.A. 13:19-47 et seq.  Enacted in response to threat of opening the 

Atlantic Coast to offshore drilling, the STOP Act prohibits oil and natural gas  

exploration, development and production in State waters.  See N.J.S.A. 13:19-

49(a)(1). 

Regarding riparian lands, the STOP Act specifically provides: 

No tidal or submerged lands in State waters shall be leased for the 

purposes of oil or natural gas exploration, development or production….  

N.J.S.A. 13:19-49(a)(2).    

 

Respondent DEP (of which Respondent TRC is apart) is also prohibited 

from issuing any permit, approval, or otherwise authorizing any oil or natural 

gas exploration, development, or production in State waters.  See N.J.S.A. 

13:19-49(b)(2).   

The Legislature explained its reasoning for circumscribing the TRC’s 

authority: 

oil and natural gas exploration, development, and production . . . in New 

Jersey waters . . . poses a serious and unacceptable risk to the coastal 

resources of the State, the water quality of State waters, and the 
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continued viability of the State’s shore tourism and commercial fishing 

industries.  N.J.S.A. 13:19-48(e). 

 

The record contains references to some of the reasons natural gas 

developments pose a “serious and unacceptable risk”.  Over the last 20 years, 

the United States has experienced over 1,400 documented gas transmission 

pipeline accidents.  (T91:3-6.)  These incidents have caused 37 deaths, 150 

injuries and over 2.5 billion dollars in property damage.  (T91:4-8.)  That data 

does not include massive pipeline explosion in Edison, New Jersey in 1994.  

(T91:8-10.)  

Accordingly, by enacting the STOP Act, our policy makers wisely 

prohibited the development of natural gas pipelines in our important and 

sensitive coastal waters.  Eager to drive home another land transaction, 

Respondent TRC ran this stop sign.  Respondent TRC had no authority to issue 

the subject license in furtherance of the development of a gas pipeline through 

Raritan Bay.  Respondent TRC’s decision to approve the subject license was, 

therefore, ultra vires. 
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IV. FOLLOWING THE THIRD CIRCUIT’S DECISION TO 

INVALIDATE RESPONDENT TRANSCO’S WATER QUALITY 

CERTIFICATE, RESPONDENT TRC’S DECISION MUST BE 

VACATED BECAUSE IT WAS PREDICATED UPON 

RESPONDENT TRANSCO HAVING ALL NECESSARY 

REGULATORY APPROVALS AND MEETING ALL 

ENVIRONMENTAL REGULATORY STANDARDS  

 (Not Argued Below)8 

 

Respondent TRC expressly based its decision to issue a tidelands 

license—above significant opposition and environmental concerns—based 

upon the representation that the NESE project had all necessary regulatory 

approvals and met all environmental regulatory standards.  (T34:20-22; Aa4, 5, 

9.)  This fact, which permeated Respondent TRC’s decision making, is no 

longer true.  Accordingly, its decision is arbitrary, capricious and no longer 

supported by the record. 

On September 8, 2026, the Third Circuit Court of Appeals vacated the 

water quality certificate Respondent DEP granted to Respondent Transco on 

numerous grounds.  See Natural Resources Defense Council v. N.J. Dep’t of 

Envtl. Protection, 2026 U.S. App. LEXIS 27515, 190 F.4th 207 (3d Cir. 2026).  

The Third Circuit ruled: 

 
8 This issue was not ripe for argument below.  However, during the agency 

proceedings, Respondent TRC was made aware of the federal litigation and the 

“very real possibility” of Respondent Transco’s environmental permits being 

voided, as detailed herein.  (T38:3-38:21.)  Respondent TRC elected to proceed 

with its approval of Respondent Transco’s application notwithstanding this 

possibility.  (T185:6-12.)   
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Because material monitoring and response terms remained unresolved 

and no later NJDEP approval was required before dredging could 

begin, we conclude that NJDEP acted arbitrarily and capriciously in 

issuing the Water Quality Certification . . . The Water Quality 

Certification is deficient in another respect.  Even apart from the 

deferred plans, NJDEP’s decisional documents do not adequately 

explain its conclusion that Transco’s dredging will comply with New 

Jersey’s water quality standards.  See id. at *24-25 (Aa87-88.) 

 

The invalidation of Respondent Transco’s water quality certificate establishes 

that the basis for the subject tidelands license is no longer valid.   Respondent 

TRC predicated its approval of the subject license upon the applicant having 

been issued “all necessary regulatory approvals” and therefore meeting all 

“environmental regulatory standards.” (Aa4, 5, 9.)  This perceived legal 

compliance is no longer the case; in fact, it was never the case.  

   The minutes of the May 6, 2026 meeting of Respondent TRC, as 

approved on June 12, 2026 by Respondent DEP, very clearly documents 

Respondent TRC’s reliance upon Respondent Transco having all regulatory 

approvals, including the now voided water quality certificate, for its NESE 

project.  Referring to the NESE project, the minutes recite: 

This project has all the necessary regulatory approvals including the 

DEP land use permits as well as the federal approvals such as FERC 

approval and therefore it meets the environmental regulatory standards.  

(Aa4.) 

 

The minutes memorialize Respondent Transco’s attorney reiterating the NESE 

project had “all the necessary regulatory approvals…and complies with the 
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State’s coastal zone management rules.”  (Aa5.)  This, of course, is no longer 

true. 

The minutes reflect that Respondent DEP’s recommendation to 

Respondent TRC in favor of license issuance was similarly predicated upon 

these approvals.  The minutes state: 

STAFF RECOMMENDATION:  Based on the fact that it has the 

necessary regulatory permit approvals and follows the current Council 

policy, staff recommended approving a 24-year Utility License . . . . 

(Aa5.) 

 

This, too, is no longer true. 

The minutes further reflect that the issuance of approvals were integral 

to Respondent TRC’s deliberations and its vote.  The minutes record that 

during deliberations on Respondent Transco’s application, Councilmember 

Grabas stated: 

the required land use permits and approvals have already been issued 

and that the TRC members are relying upon the work of the DEP, FERC, 

and other regulatory agencies in making their decision.  (Aa9.)   

 

The minutes further document Councilman Grabas’ statement that the vote of 

Respondent TRC on the subject application would be “based on the various 

permit approvals, and the Council’s established policies.”   (Aa9; T182:20-

183:8.)  These “facts” announced by Councilmember Grabas shortly before 

Respondent TRC voted to approve the subject license are no longer true.    
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 Finally, Respondent TRC was aware of the federal litigation challenging 

the legitimacy of the very approvals it was relying upon.  (T37:15-38:21; 

T169:8-13.)  At the May 6, 2026 meeting, Daniel Greenhouse of the Eastern 

Environmental Law Center made Respondent TRC aware of the pending legal 

challenges to the water quality certificates issued by New Jersey and New 

York to Respondent Transco for the NESE project.  (T37:15-21.)  Mr. 

Greenhouse warned Respondent TRC of “ a very real possibility that the 

meritorious challenges brought in these federal cases may result in significant 

changes to or reversal of the current permits required for the project.”  

(T38:14-19.)  He suggested that Respondent TRC hold its decision until the 

federal litigation is decided.  (T38:19-21.)  Ignoring the very real possibility of 

Respondent Transco’s environmental approvals being vacated by the federal 

courts, Respondent TRC nevertheless voted to approve Respondent Transco’s 

application.  (T185:6-12.)    

   The vacation of the water quality certificate issued by Respondent 

DEP means that the tidelands file, the staff recommendation, and 

Respondent TRC’s vote were all based upon a critical fact that is no 

longer true.  Now that the water quality certificate has been voided, 

Respondent Transco does not possess all necessary regulatory approvals and 
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does not meet all environmental regulatory standards.  The decision to issue 

the tidelands license cannot be justified on such grounds.    

 We submit this Court can take judicial notice of the fact that the subject 

license has not been revoked, and further that Respondent TRC announced at 

its October 2026 meeting that it would not take any action with respect to same 

because the matter is being litigated.  These facts cannot reasonably be the 

subject of dispute.  See N.J.R.E. 201, 202(b).    

 To conclude, Respondent TRC—the steward of our riparian lands—

issued a license for an activity which has not demonstrated its compliance with 

our State’s surface water quality regulations.  Respondent TRC based its 

decision on such perceived compliance, but it has not altered its decision now 

that said basis has become a fallacy.  Respondent TRC’s decision has a 

thoroughly broken foundation, thereby rendering it arbitrary, capricious and 

unsupported by the record.         



Andy Provence
Rectangle



  
 

 

 

 

 

 

 

 

 

APPELLANT’S APPENDIX



  
 

INDEX TO APPENDIX 

 

Document   Page(s) 

 

FINAL AGENCY DECISION  

Minutes of the May 6, 2026 Meeting of the New Jersey Tidelands  

Resource Council, as approved by the TRC (on 06/03/26) and NJDEP  

(on 06/12/26) …………..……………………………………………………. Aa1 

 

NOTICE OF APPEAL 

Notice of Appeal dated July 20, 2026 …………………………………….. Aa12 

 

TRANSCRIPT CERTIFICATION  

Certification of Madison Wurst Regarding Transcript,  

certified on October 26, 2026 ……………………….…………………….. Aa16 

 

Ex. A  Email chain Re: Transcript Request for May 6  

TRC Meeting (commencing May 13, 2026) ……………………….. Aa18 

  

ESSENTIAL RECORD ITEMS 

“Tidelands License Application Form” from Transcontinental Gas Pipe  

Line Company, LLC to State of New Jersey, Department of Environmental 

Protection, Bureau of Tidelands Management, dated May 21, 2025 ….…. Aa19 

 

“Tidelands License Application, Section 4, Written Description of the  

Project” including two sections: “Project Purpose and Need” and an 

“Overview of Project Facilities” totaling eleven (11) pages  …………….. Aa20 

 

COA Comments TRC NESE March 25, 2026; Letter to Tidelands  

Resource Council from Cindy Zipf, Executive Director and Madison  

Wurst, Ocean Policy Advocate dated March 25, 2026 RE: Clean Ocean  

Action Comments on Transcontinental Gas Pipeline Co. - Northeast  

Supply Enhancement Project Tidelands Utility License  

(1219-25-0004.1 TDI250001) …………………………………………….. Aa31 

 

June 3, 2026 Letter to Henry Gajda, Chief of Staff, NJDEP from  

Randy D. Bearce, Manager, Bureau of Tidelands Management  

RE: Minutes of the Tidelands Resource Council Meeting on May 6,  

2026 (enclosure omitted; see 1a-11a) ……………………………………... Aa40 

 

Andy Provence
Typewriter
Aai

Andy Provence
Typewriter



  
 

Letter to Transcontinental Gas Pipe Line Company from Randy  

Bearce RE: Transcontinental Gas Pipe Line Company, Utility License 

Application, Cheesequake Creek Tributary, Raritan Bay, Lot N/A,  

Block N/A, Sayreville Boro, Middlesex County w/enclosure………….…. Aa41  

 

Revocable License prepared by Randy D. Bearce dated  

6/15/2026 approved by Assistant Attorney General A. Paul  

Stofa, dated July 10, 2026, and Maps (2) of Raritan Bay dated  

6/15/2026…………………………………………………….……….. Aa42 

 

COURT DOCUMENTS & OTHER AUTHORITIES CITED 

 

Certification of Cindy Zipf in Support of Appellant’s Motion to Accelerate, 

certified on August 31, 2026 (exhibits omitted)……………….……………… Aa52 

 

Scheduling Order (Amended), dated September 15, 2026 ……………….. Aa58   

 

Order on Motion (for Acceleration), dated September 16, 2026 ……………. Aa60  

 

Second Amended Statement of Items Comprising the Record on Appeal,  

filed October 8, 2026 …………………………………………………………. Aa61 

 

Appellant’s Civil Case Information Statement (Amended)  

dated October 13, 2026 (abridged)………………………………………….… Aa67 

 

Certification of Counsel in Support of Appellant’s Brief,  

certified on October 27, 2026……………………………………………….… Aa70 

 

Ex. A. Tidelands Resource Council Resolution adopted 10/06/10 

establishing Utility or Utility Related Projects Policy ………………… Aa72 

 

Ex. B.  “Tidelands” webpage of the NJDEP website (screenshot) ... Aa77  

 

Ex. C.  “Stewardship” definition from Merriam-Webster.com 

(screenshot) ………………………………………………………..... Aa78 

 

Ex. D.  Natural Resources Defense Council v. N.J. Dep’t of  

Envtl. Protection, 2026 U.S. App. LEXIS 27515, 190 F.4th 207  

(3d Cir. 2026) …………………………………….…………….…… Aa79 

Andy Provence
Typewriter
Aaii



FINAL AGENCY DECISION
 5/6/26 TRC Meeting Minutes
Approved 06/03/26 & 06/12/26























FILED, Clerk of the Appellate Division, July 20, 2026, A-004004-25

NOTICE OF APPEAL
      Filed on 07/20/26



FILED, Clerk of the Appellate Division, July 20, 2026, A-004004-25



FILED, Clerk of the Appellate Division, July 20, 2026, A-004004-25



FILED, Clerk of the Appellate Division, July 20, 2026, A-004004-25



Andy Provence
Typewriter
(filed 10/30/26)





EXHIBIT A



 
 

TIDELANDS LICENSE APPLICATION FORM 
PLEASE INCLUDE SIGNATURES OF ALL PERSONS LISTED ON THE CURRENT RECORDED DEED 
ATTACH A SIGNATURE ADDENDUM PAGE IF MORE THAN TWO SIGNATURES ARE REQUIRED 

Title Holder(s) 

Name: Transcontinental Gas Pipe Line Company, LLC 

Mailing Address: 2800 Post Oak Boulevard City:  Houston State:  Texas 

Zip Code:  77056 Daytime Telephone Number: Email Address: 

Site Location 

Address:  See Attachment Municipality: Sayreville  County:  Middlesex 

Block:  See Attachment Lot:  See Attachment 
Waterway:  Crossway Creek, Cheesequake Creek, 
and Raritan Bay 

Purpose of Application 

Please select all that apply: 
 

 Fixed Structure License, Bulkhead Extension License and/or Yacht or Boat Club License 
 

 Marina License 
 

 Dredging License  
 

 Utility or Utility-related License 
 

 Bridge License 
 

 Modification of Existing License File#_____________________ 
 

 

Agent Information (optional) 

Agent Name:  Richard G. Scott, Esq. 

Mailing Address:  2052 Route 35, Suite 103 City:  Wall State:  New Jersey 

Zip Code:  07719 Telephone Number: 732-462-1990 Email Address:  rscott@rutterroy.com 

Signatures 
I, the undersigned, hereby request a Tidelands License from the State of New Jersey.  I understand that construction may 
not be performed until said License is delivered.  I also understand that the State has the right to revoke any License as set 
forth in N.J.S.A 12:3-10.  Furthermore, I agree to abide by the terms and conditions contained in the License Document. 

 I agree to act as my own representative in all matters pertaining to my Tidelands License. 

  I authorize the person named above to act as my agent in all matters pertaining to my Tidelands License.  I understand 
that the Bureau of Tidelands Management will correspond only with this agent.  Furthermore, I understand that I should 
direct future questions or concerns regarding my conveyance to my agent.  This agreement will remain in effect unless I 
submit written notification to the Bureau of Tidelands Management. 

Signature of Title Holder:  Date: 5/21/2025 

Print Name:   Timothy L. Powell 

Signature of Title Holder: Date: 

Print Name: 

State of New Jersey 
Department of Environmental Protection 

Bureau of Tidelands Management 
P.O. Box 420 Code 501-02B 

Trenton, NJ 08625-0420 

 SICRA ITEM #20
License Application
Dated May 21, 2025

*    *    *    *    *    *



Tidelands License Application 
Section 4 

 
WRITTEN DESCRIPTION OF THE PROJECT 

 
Transcontinental Gas Pipe Line Company, LLC (Transco), a subsidiary of Williams Partners L.P. 
(Williams), is proposing to expand its existing interstate natural gas pipeline system in 
Pennsylvania and New Jersey and its existing offshore natural gas pipeline system in New Jersey 
and New York waters. The purpose of the Project remains consistent with the 2020 applications  

Station 195 in York County, Pennsylvania, to the existing Rockaway Delivery Point (located 
approximately three miles offshore of the Rockaway Peninsula in Queens Borough, New York) to 
serve The Brooklyn Union Gas Company, d/b/a National Grid NY, and KeySpan Gas East 
Corporation, d/b/a National Grid (collectively, National Grid or Project Shippers). 
 
Transco is seeking a new Tidelands Utility License for portions of its Northeast Supply 

 within New Jersey tidelands, including (1) a portion of its 
approximately 3.43 mile, 26-inch natural gas pipeline, known as the Madison Loop, under 
Crossway Creek and Cheesequake Creek in the Borough of Sayreville, Middlesex County, New 
Jersey; (2) a portion of its approximately 23.49 mile, 26-inch natural gas pipeline, known as the 
Raritan Bay Loop; and (3) a portion of a 1,831-foot-long C  power cable 
associated with the Raritan Bay Loop.  
 
Project Purpose and Need 
 
Transco is proposing to expand its existing interstate natural gas pipeline system in Pennsylvania 
and New Jersey and its existing offshore natural gas pipeline system in New Jersey and New York 
waters. The purpose of the Project remains consistent with the 2020 applications  to provide 

195 in York County, Pennsylvania, to the existing Rockaway Delivery Point (located 
approximately three miles offshore of the Rockaway Peninsula in Queens Borough, New York) to 
serve the Brooklyn Union Gas Company, d/b/a National Grid NY, and KeySpan Gas East 
Corporation, d/b/a National Grid (collectively, National Grid or Project Shippers).   
 
By way of background, Transco previously executed binding precedent agreements with the 
Project Shippers for 100% of the firm transportation service to be provided under the Project.  The 
Federal Energy Regulatory Commission (FERC) ultimately issued a certificate of public 
convenience and necessity on May 3, 2019, which was amended by an Order Amending 
Certificate, dated July 16, 2020 .  However, given the permit 
denials in 2020 by the New York State Department of Environmental Conservation (NYSDEC) 
and New Jersey Department of Environmental Protection (NJDEP), and the eventual lapse in the 
Certificate Order, the precedent agreements were terminated in accordance with their terms.   
 
Despite the lapse in the Certificate Order, the need for the Project, including the more affordable 
and reliable energy it can make available to New York, has only increased over the last five years.   
Reliability concerns continue to plague downstate New York and the urgent need exists for 
additional natural gas supply to serve families and businesses in the region.  Projects that were 
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anticipated to obviate the need for the Project have not come to fruition while demand continues 
to grow in New York. 
 

Northeast 
Gas/Electric System Study, existing gas infrastructure in New York is unable to meet the demand 
for most electric generators during a cold snap.1  The same is true for extreme heat waves.  While 
many generators in downstate New York where the Project is intended to serve are dual-fuel 
capable, very few electric generators have firm transportation entitlements, exposing electric 
generation to risk in the event of an extreme weather event or a pipeline outage.2 The addition of 
new firm transportation capacity would immediately improve the resiliency and reliability of gas 
service to residential and commercial loads and help to reduce gas prices in New York City, 
including during peak demand days.  It would also reduce the need for electric generators to rely 
on oil as a backup. 
 

Unleashing Energy and Declaring a 
National Energy Emergency, issued on January 20, 2025. The urgent need for energy 
transportation infrastructure must be met, as detailed in the Executive Order, with actions to 
facilitate and support infrastructure development, including the permitting and construction of 
interstate pipelines particularly in regions lacking such development in recent years i.e., the 
northeastern United States.  This is why the Administration is looking to New York, as well as 
New Jersey and Pennsylvania, to permit the Proposed Project without delay. 
 
Transco and the Project Shippers are in discussions to reinstate the precedent agreements in their 
entirety. Just as before, these precedent agreements would represent 100% of the firm 
transportation capacity created by the Project, which show strong market need for the 
Project.  Transco plans to file a Petition with FERC requesting the reissuance of the Certificate 
Order authorizing Transco to construct and operate the Project 
 
Overview of Project Facilities 
 
Onshore Pipeline Facilities 
 

Quarryville Loop (Pennsylvania) 
 10.17 miles of 42-inch-diameter pipeline from MP1681.00 near Compressor Station 

195 to MP1691.17 co-located with the Transco Mainline in Drumore, East Drumore, 
and Eden Townships, Lancaster County, Pennsylvania. Once in service, the Quarryville 
Loop will be referred to as Mainline D. 
 

Madison Loop (New Jersey) 
 3.43 miles of 26-inch-diameter pipeline from Compressor Station 207 at MP8.57 to 

MP12.00 southwest of the Morgan meter and regulating ( M&R ) Station on the Lower 
New York Bay Lateral Loop C in Old Bridge Township and the Borough of Sayreville, 
Middlesex County, New Jersey.  Once in service, the Madison Loop will be referred to 
as Lower New York Bay Lateral Loop F. 

 



Raritan Bay Loop (New Jersey onshore only) 
 0.16 mile of 26-inch-diameter pipeline from MP12.00 west-southwest of the Morgan 

M&R Station to the Sayreville shoreline at MP12.16.  Additionally, a CP power cable 
will be installed from a rectifier located at the existing Transco Morgan M&R Station 
near MP12.10 and extending to a connecting point on the proposed 26-inch-diameter 
pipeline at MP12.00.  The approximately 545-foot-long power cable will be installed 
by horizontal directional drill ( HDD ). 

 
Offshore Pipeline Facilities 
 

Raritan Bay Loop (New Jersey and New York) 
 23.33 miles of 26-inch-diameter pipeline from MP12.16 at the Sayreville shoreline in 

Middlesex County, New Jersey, to MP35.49 at the Rockaway Transfer Point in the 
Lower New York Bay, New York, south of the Rockaway Peninsula in Queens County, 
New York. Additionally, a 1,831-foot-long CP power cable will be installed via HDD 
from a rectifier at the existing Transco Morgan M&R Station near MP12.10 to an 
offshore anode sled located approximately 1,200 feet north of MP12.32.  Once in 
service, the Raritan Bay Loop will be referred to as Lower New York Bay Lateral Loop 
F. 
 

Aboveground Facilities 
 

New Compressor Station 206 (New Jersey) 
 Construction of a new 32,000 ISO (International Organization for Standardization) 

horsepower (hp) compressor station and related ancillary equipment in Franklin 
Township, Somerset County, New Jersey, with two Solar Mars® 100 (or equivalent) 
natural gas-fired, turbine-driven compressors.   
 
 

Modifications to Existing Compressor Station 200 (Pennsylvania) 
 Addition of one electric motor-driven compressor (21,902 hp) and related ancillary 

 
Chester County, Pennsylvania.   

 
Modifications to Existing Mainline Valve Facilities (Pennsylvania and New Jersey) 
 Existing Valve Site 195-5  Installation of a new mainline valve, launcher/receiver and 

tie-in facilities at the start of the Quarryville Loop (MP1681.00). 
 Existing Valve Site 195-10  Installation of a new mainline valve, launcher/receiver, 

and tie-in facilities at the end of the Quarryville Loop (MP1691.17). 
 Existing Valve Site 200-55  Installation of a new mainline valve, launcher/receiver, 

and tie-in facilities at the start of the Madison Loop (MP8.57).   
 

  



New Mainline Valve Facilities (Pennsylvania and New Jersey) 
 Proposed Valve Site 195-8  Installation of a new intermediate mainline valve for the 

Quarryville Loop (MP1687.86). 
 Proposed Valve Site 200-59  Installation of a new mainline (isolation) valve for the 

Madison Loop (MP11.90). 
 
Access Roads 
 
Transco will use existing roads and construct new roads to access Project workspaces.  Transco 
will require a total of 13 temporary access roads3 and 5 permanent access roads, 2 of which are 
existing access roads, to construct and operate the Project.  Transco will construct temporary access 
roads as part of the construction phase of the Project and will then restore temporary access roads 
to pre-construction conditions following Project completion.  New temporary and permanent 
access roads are expected to be approximately 20 to 25 feet wide.  Transco will maintain new 
permanent access roads for use when operating the Project. 
 
Additional Temporary Workspace 
 
Typically, pipeline construction requires additional temporary workspace (ATWS) areas at road 
crossings, wetlands, waterbodies, agricultural land locations, and in areas where specialized 
construction techniques are required, such as on steep slopes.  The configurations and sizes of 
ATWS areas are site-specific and vary in accordance with the construction method, crossing type, 
and other construction needs. 
 
Pipeline Rights-of-Way 
 
In order to minimize the Project footprint, Transco will co-locate the pipeline facilities with 
existing Transco facilities to the extent possible.  100% of the Madison Loop will be co-located 
(adjacent to and partially overlapping) existing Transco ROW.  Permanent ROW adjacent to the 
existing ROW is proposed where needed to accommodate a 25-foot offset between pipe 
centerlines.  Transco is proposing to use a   90-foot-wide construction ROW for installation of the 
26-inch-diameter Madison Loop.  In wetland areas, the construction ROW will be reduced to 75 
feet, where feasible [in accordance with OSHA regulations (29 CFR 1926.650-1926.652, Subpart 

(INGAA 1999)]. 
 
The land disturbance associated with the onshore portion of the Raritan Bay Loop will be confined 
to the workspace required for the upland HDD entry location for the pipeline and HDD entry for 
the CP power cable and the exit location for the onshore only portion of the CP power cable, the 
HDD tracking wires (monitoring corridor), and the tie-in with the Madison Loop. 
 
Tracking wires for the installation of the Madison, and onshore portion of the onshore Raritan Bay 
Loop HDD crossings will be placed on the surface along the proposed alignment in the area of the 

3 
to reflect this change in future 

submissions to NJDEP.  The number of access roads may further change during the permitting review process.  
Transco will keep NJDEP apprised of any additional changes.       



HDD crossings.  During construction, the land surface associated with these activities will be used 
for HDD tracking wires only; therefore, construction impacts will be limited to foot traffic.  
Transco will not clear these areas (other than minor hand cutting to provide line of sight) during 
construction - nor conduct vegetative maintenance in these areas during operation of the Project.  
Temporarily disturbed areas which are not part of the permanent ROWs will be restored to 
preconstruction contours, stabilized, and revegetated in accordance with approved restoration 
plans following construction.  Permanent ROWs will be maintained in an herbaceous state for the 
operational life of the pipeline [with the exception of forested wetlands]. 
 
Once offshore, the Raritan Bay Loop will not be co-located with the existing LNYBL. A linear 
segment of underwater land measuring approximately 23.33 miles will be needed for the offshore 
Raritan Bay Loop from MP12.16, seaward of the Morgan shoreline in Sayreville, Middlesex 
County, New Jersey, to the interconnect with the Rockaway Transfer Point at MP35.49.  From 
MP12.16 to MP12.24 Transco will require a 125-foot-wide construction ROW for the pipeline and 
a 45-foot-wide construction ROW for the CP. At MP12.24 the construction ROW expands to a 
width of 2,500 feet to accommodate workspaces needed for the offshore operations. Transco 
proposes a 5,000-foot-wide temporary workspace for the remainder of the offshore Raritan Bay 
Loop. Additional temporary workspace will also be needed near MP26.94 to MP29.64 west-
southwest of the Ambrose Channel HDD to allow for pipeline stringing operations. Transco 
proposes to use conventional anchorspread techniques rather than dynamic positioning because of 
the relatively shallow depths of the Project area. This construction ROW workspace is needed to 
allow room for the anchor spread of the various barges and support vessels during all phases of 
offshore construction and provide room for security and escort boats to monitor and alert non-
Project vessels approaching the construction area.  
 
Transco proposes a 30-foot-wide permanent easement in the portions of the Raritan Bay Loop that 
cross New Jersey waters. Transco will use the area within the permanent easement as workspace 
to access the offshore pipeline if maintenance is required.   
 

Table 1 
Summary of NJ Pipeline 

Facilities 

Facility Size 
Onshore/ 
Offshore 

State County 
Length 
(miles) 

Madison Loop 26-inch-diameter pipeline Onshore New Jersey Middlesex County 3.43 

Raritan Bay Loop 26-inch-diameter pipeline Onshore New Jersey Middlesex County 0.16 

Raritan Bay Loop 26-inch-diameter pipeline Offshore New Jersey Middlesex County 1.86 

Raritan Bay Loop 26-inch-diameter pipeline Offshore New Jersey Monmouth County 4.09 

Table 2 (below) summarizes the   Project   components   subject   to   the   NJ   Coastal   Zone 
Management Rules at N.J.A.C. 7:7.  Locations are also depicted on the Permit Plans, included 
as part of this application. 
 
  



Table 2 
NJ Coastal Zone Management Areas 

 

Project 
Component 

Approximate 
Milepost 

Proposed Activity Regulated Area(s) 
Surface Water 

Crossing(s) 
Plan Sheet ID 

 
Madison 
Loop 

 

10.7 

Pipeline Installation 
(trenching & associated 

workspace) 

 
Mapped Coastal 

Wetlands 

 

N/A 

32 

 

Madison 
Loop 

 
11.48 

 

Pipeline Installation 
(HDD, entry point & 

associated workspace) 

Mapped Coastal 
Wetlands; Upland 

Waterfront 
Development; 

Waterfront 
Development below 

MHW 

 

Unnamed 
Tributary to 

Crossway Creek, 
Crossway Creek 

35 

 

Madison 
Loop 

 
11.48  11.83 

 

Pipeline Installation 
(HDD  Foot traffic/hand 

trimming only) 

Mapped Coastal 
Wetlands; Upland 

Waterfront 
Development; 

Waterfront 
Development below 

MHW 

 

Unnamed 
Tributary to 

Crossway Creek, 
Crossway Creek 

35 - 36 

   Mapped Coastal   36 

Madison 
Loop 

 
11.75 

Hydrotest 
Withdrawl and Discharge 

Location 

Wetlands; 
Waterfront 

Development below 

Cheesequake 
Creek 

 

   MHW   

  Pipeline Installation Mapped Coastal  36 
Madison 
Loop 

11.83 
(HDD, exit point & 

associated 
Wetlands; Upland 

Waterfront 
N/A 

 

  workspace) Development   

Madison 
Loop 

11.83  12.0 
Pipeline Installation 

(trenching) 
Upland Waterfront 

Development 
N/A 

36 

   Upland Waterfront  37 

Raritan Bay 
Loop 

 
12.0  12.5 

Pipeline Installation 

(HDD) 

Development; 
Waterfront 

Development below 

 
Raritan Bay 

 

   MHW   

 
Raritan Bay 
Loop 

12.5  14.00 
(NJ/NY State 

Boundary) 

Pipeline Installation 
(trenching and associated 

workspace) 

Waterfront 
Development below 

MHW 

 

Raritan Bay 

1 

 
Raritan Bay 
Loop 

 

26.55  30.40 

Pipeline Installation 
(trenching and associated 

workspace) 

Waterfront 
Development below 

MHW 

Raritan 
Bay/Ambrose 

Channel 

5 - 6 

 
Raritan Bay 
Loop 

 

30.40 

Pipeline Installation 
(HDD entry pit and 

associated workspace) 

Waterfront 
Development below 

MHW 

Raritan 
Bay/Ambrose 

Channel 

6 

Raritan Bay 
Loop 

30.40  30.64 
(NJ/NY State 

Boundary) 

Pipeline Installation 
(HDD) 

Waterfront 
Development below 

MHW 

Raritan 
Bay/Ambrose 

Channel 

6 



 
Madison Loop Lockwood Marina HDD: 
 
The section of the Madison Loop that impacts tidelands will be installed using the HDD method.  
HDD will be used to install the pipeline crossing in three steps: drilling a pilot hole, opening or 
reaming the hole, and pulling back the HDD pipe.  The HDD pipeline will be pulled through the 
pre-drilled HDD hole from the exit (east) point at approximately MP11.48 to the HDD entry (west) 
point at approximately MP12.00.  The HDD method of drilling a hole significantly below 
conventional pipeline depth and pulling the pipe through the pre-drilled hole allows trenchless 
construction across an area.  An HDD feasibility summary for the proposed Lockwood Marina 

Appendix D, Correspondence).  The Onshore HDD Contingency Plan outlines the measures that 
Transco will take in the event that there is a failure during the pilot hole drilling, hole reaming, 
swabbing, or pullback process.  In the event that one of these elements of the HDD process is 
unsuccessful, Transco will review an alternative crossing profile or location for the HDD. 
 
To prepare for initiating the pilot hole operation, the entry/exit pits will be excavated and the 
excavated material will be deposited next to the entry/exit pits.  HDD equipment will then be set 
up to drill a pilot hole through to the pre-excavated exit pit.  The HDD entry and exit pits will 
collect any drilling fluid released in the containment pit at the end of the pilot hole phase.  Through 
the reaming and pullback stages drilling fluid will be recycled during HDD operations.  The entry 
side of the drill workspace usually consists of the drill rig and entry hole, control cab, drill string 
pipe storage, site office and storage trailers, power generators, bentonite storage, bentonite mixing 
equipment, pump, cuttings separation equipment, cutting return/settlement pit, water trucks and 
water storage, and the heavy construction equipment necessary to support the operation. 
 
The exit side consists of the exit hole and containment pit, cuttings return/settlement pit, cuttings 
separation and reclamation equipment, drill string pipe storage, and heavy construction equipment 
necessary to support the operation.  In addition to the drill operations in the exit side workspace, 
ATWS adjacent to the construction ROW will be needed to provide a straight corridor for handling 
pipe at HDD locations where the ROW changes direction (see RR 8 for a description of the ATWS 
that will be needed for the Lockwood Marina HDD provided to NJDEP on April 7, 2017).  This 
allows the pipe to be prefabricated into one or more sections in preparation for the pull-back 
operation.  Once assembled, the pipe is placed on rollers so that it can be conveyed into the drill 
hole.  
 
To facilitate a HDD, an electric guidewire coil (tracking wire) is typically placed along the ground 
surface between each HDD entry and exit point, where possible, and is used to track the location 
of the down-hole drilling equipment and to determine steering inputs when advancing the pilot 
bore.  Wireline guidance systems for HDD crossings typically require two guide wires that parallel 
the centerline of an installation, with a variable spacing or offset on each side of the centerline, 
depending on the depth of the HDD installation.  Transco will place these wires prior to beginning 
the HDD and remove them once the HDD is complete.  The wires will be laid and removed with 
the assistance of flagmen.  The wires are small and can be placed across active roadways without 
disruption to or from traffic.  The HDD tracking wires will be laid using foot traffic only and would 
not require any excavation and only limited hand trimming of vegetation (if necessary). 
 



Alternatively, an HDD guidance system that uses a full inertial navigation system (INS) located 
close to the drill head may be used.  The INS is a tracking aid that uses a computer, motion sensors 
(accelerometers), and rotation sensors (gyroscopes) to continuously calculate via deadreckoning 
the position, orientation, and velocity (direction and speed of movement) of a moving object 
without the need for external references.  Transco may use one or both of these guidance systems 
for the Lockwood Marina HDD crossing. 
 
Following completion of the pilot hole, reaming tools are used to enlarge the hole to accommodate 
the pipe diameter that will be installed.  The reaming tools are attached to the drill string at the exit 
pit and simultaneously rotated and drawn back to enlarge the pilot hole incrementally.  During this 
process, drilling mud consisting of bentonite clay and water is continuously pumped into the pilot 
hole to remove cuttings and maintain the integrity of the hole.  Multiple reaming passes may be 
required to achieve the desired hole diameter for the pipeline. 
 
After the reaming operations are complete, a swab pass will be completed to help condition the 

to be installed.  When the hole has been sufficiently enlarged, a prefabricated segment of pipe is 
attached behind the reaming tool on the exit side and pulled back through the drill hole towards 
the drill rig.  The pipe segment will be protected from damage during pullback by the ARO coating 
on the pipe. 
 
Raritan Bay Loop (Onshore HDD): 
 
Transco is proposing to construct a new 26-inch-diameter pipeline loop beginning at MP12.00 of 
the proposed Madison Loop, west-southwest of the Morgan M&R Station, on the Lower Bay Loop 
C in Middlesex County, New Jersey.  This new pipeline loop will include a 0.16-mile onshore 
component, including a portion of a land-to-water HDD, extending from MP12.00 southwest 
of the Morgan M&R Station to the Sayreville shoreline in Middlesex County, New Jersey 
(MP12.16). 
 
This section of pipe will be installed using the HDD method.  A section of pipeline will be pulled 
through the pre-drilled HDD hole from the subsea exit point at approximately MP12.50 to the 
onshore HDD entry point at approximately MP12.00 and connected onshore with the proposed 
Madison Loop. 
 
Raritan Bay Loop (Offshore): 
 
The offshore Raritan Bay Loop will extend from the Sayreville shoreline (MP12.16), with a land-
to-water HDD, approximately 23.33 miles across Raritan Bay and Lower New York Bay to the 
Rockaway Transfer Point.  Approximately 5.95 miles of the offshore Raritan Bay Loop route 
crosses New Jersey waters, while the remaining 17.38 miles cross New York waters. The offshore 
pipeline in New Jersey will extend from the Sayreville shoreline at MP12.16 to MP14.02 and from 
MP26.55 to MP30.64.  
 
The trenched section of offshore pipeline in New Jersey will extend from the exit pit for the 
Morgan Shore Approach HDD crossing at MP12.50 to MP14.02, where it crosses into New York 
waters; from MP26.55 to the exit pit of the Ambrose Channel HDD crossing at MP29.52; and 
from the entry pit for the HDD Ambrose Channel crossing at MP30.40 to MP30.64, where it 



again crosses back into New York waters.  This section of the pipeline will be externally coated 
with concrete-weight coating.  Transco will then bury the pipe to a minimum depth of 4 feet and 
in accordance with any permit conditions as directed by the U.S. Army Corps of Engineers 

USACE .  If Transco cannot achieve the required burial depth, (e.g., at the Neptune Cable 
crossing near offshore MP13.88), then the pipeline will be covered with concrete (or equivalent) 
mattresses. 
 
Trenching for the offshore (subsea) pipeline will take place between MP12.50 and MP29.52.  One 
clamshell dredge and its supporting scows will be mobilized to first excavate a pit at the offshore 
HDD exit point for the Morgan Shore Approach HDD crossing, then proceed eastward to 
excavate a trench from the offshore HDD exit pit to approximately MP16.6.  The bottom of the 
trench in this area will extend to a minimum depth required for safe installation of the pipeline as 
directed by the USACE.  After trenching between the HDD exit point and approximately MP16.6 
is complete and the pipe has been pulled through the Morgan Shore Approach HDD, a pipelay 
barge will install pipeline in this section of trench, and a clamshell dredge will backfill the trench. 
 
A clamshell dredge consists of a clamshell bucket attached to a crawler excavator or cable crane.  
The barge carrying the clamshell dredge will be equipped with differential global positioning 
system survey equipment for positioning and an echo sounder for excavation monitoring.  The 
barge will be moored using three or four anchors placed at pre-selected locations by a support 
tug or using spuds.  The seabed elevation for clamshell dredge activity ranges from approximately 
-7 feet mean lower low water ( MLLW ) near the Morgan shore to -40 feet MLLW in the Raritan 
Bay Channel. 
 
Transco will use a jet barge at approximately MP30.40 and proceed eastward towards MP35.49 
to cut and remove existing, inactive cables.  NJHPO has provided input (see NJHPO 
correspondence July 12, 2017) indicating none of the cables with the construction Area of 
Potential Effect (APE) have historical significance. If Transco identifies any additional active 
cables during the course of construction, divers will remove sediment covering the cable and 
install concrete mattresses on either side of the cable to create a bridge above it.  At approximately 
MP35.19, the divers from the jet barge will remove sediment covering the second Neptune Cable 
crossing, and the barge-mounted crane, with assistance from divers, will install concrete 
mattresses (or the equivalent) on either side of the cable. 
 
For the Morgan Shore Approach HDD (offshore portion from MP12.16 to MP12.50), Transco will 
mobilize a marine-support barge loaded with the HDD equipment and crew to the HDD exit point 
location in Raritan Bay.  A clamshell dredge will excavate the exit point and then a vibratory 

 Transco will assemble the HDD 
pipe string on the pipelay barge, lay the pipe string on the seafloor, and then complete a hydrostatic 
test of the pipeline segment.  Following drilling, reaming, and swabbing of the borehole, the HDD 
pipe string will be pulled through the borehole towards the onshore HDD entry point.  All offshore 
HDD activities will take place 24 hours per day, while activities associated with rigging up at the 
onshore entry workspace will take place during daylight shift.  The pipelay barge will then proceed 
to assemble the pipeline towards approximate MP16.6.  
 
For the Ambrose Channel crossing (MP29.52 to MP30.40), Transco will mobilize a clamshell 
dredge mounted on a crane barge and two liftboats with drilling equipment to the Lower New York 
Bay.  Transco will require additional workspace on the west side of the Ambrose Channel to lay 



and park the prefabricated pipe for the HDD.  This prefabricated HDD string will be hydrotested 
and remain parked on the seabed awaiting pull-back into the reamed HDD hole.  Partial burial of 
this HDD string or other temporary means of stabilization will be required to stabilize the HDD 
string on the seafloor in this high current area. The 5,875-foot Ambrose HDD string will consist 
of the length of the approximately 4,655 feet of HDD pipe, a 1,140- -
lay retrieval and continuation of pipelay by the lay barge once the pull-in is completed, and an 
additional 80-foot length of pipe to allow for the tie-in on the east side of the HDD.  The dredge 
will excavate pits at the entry point and the exit point and then a vibratory device will be used to 

installation, liftboats will be set up at both HDD entry and exit points, and dolphin/fender piles 
and a casing will be installed at the entry point.  
 
Transco will conduct the Ambrose Channel HDD, including drilling, reaming, and swabbing of 
the borehole 24 hours per day until completion.  During the Ambrose Channel HDD, an anchored 
lay barge will be set up near the Ambrose Channel HDD exit point to assemble the HDD pipe 
string, lay the pipe string near the HDD exit, and then complete a hydrostatic test of the pipeline 
segment.  Following drilling, reaming, and swabbing of the borehole, Transco will remove the 
casing and pull the pipe string through the borehole. 
 
Following assembly and installation of the Ambrose Channel HDD described above, an anchored 
pipelay barge will begin laying pipe on the seafloor beginning at MP29.52 (Ambrose Channel 
HDD exit point) extending in a westerly direction to approximate MP16.6 (exiting NJ waters at 
MP26.55).  After Transco has laid the pipeline segment, Transco will use a jet sled to lower the 
pipeline and the clamshell dredge will be used to backfill.  The anchored pipelay barge will then 
relocate to lay pipe on the seafloor east of the Ambrose Channel entry HDD point, towards 
MP35.49 and then use a jet sled to lower the pipeline. 
 
A jet sled is equipped with surface liquid pumps, surface air pumps, hoses, tow rigging, and is 
deployed overboard and straddles the pre-laid pipeline.  Surface liquid pumps then send 
pressurized seawater through a series of nozzles located throughout the jet sled.  This process 
emulsifies the sediments.  Air lift features on the jet sled then direct the fluidized sediment upward 
and the pipe is lowered while the jet sled traverses the pipeline route.  Steering is normally 
accomplished by vessel offset or tow angle of the vessel or by articulated steering.  A jet sled is 
not equipped with any cutting edges, digging arms, or excavating tools.  
 
Material excavated in this manner cannot be directed; it is dispersed and in general not completely 
recovered for backfill in most instances.  Differing jet sled designs and/or sediment conditions may 
warrant the need to make multiple passes down the pipeline route in order to achieve the Project 
defined depth requirements. 
 
After the pipe has been laid in the trench, the clamshell dredge will backfill the trench between the 
Ambrose Channel exit HDD point and approximate MP16.6 and between the Ambrose Channel 
HDD entry point and MP35.49 (tie-in to the Rockaway Transfer Point in New York waters).  
Transco will bury the pipe to a minimum depth of 4 feet and in accordance with any permit 
conditions as directed by the USACE.  Supplemental backfill will be used as needed following 
completion of commissioning activities.  Transco will use a clamshell dredge for supplemental 
backfill activities. 
 



Raritan Bay CP System  
 
Installation of the CP system will require two HDDs.  The first will begin at MP12.10 and will end 
approximately 1,200 feet from the pipe centerline seaward of the Morgan shoreline in Sayreville, 
New Jersey, near MP12.32.  Transco will mobilize a marine support barge to the HDD exit point 
location in Raritan Bay to the north of MP12.32 and a dredge will excavate the area where the 
anode sled will connect to the CP power cable. 
 
Following drilling of the borehole, the CP power cable will be pulled through towards the onshore 
HDD entry point.  The offshore HDD activities will take place 24 hours per day until the HDD is 
complete, while activities associated with rigging up at the onshore entry workspace will take place 
during daylight shifts.  Following completion of the HDD, the anode sled will be installed and 
backfilled to a minimum depth of 4 feet.  Following completion of the CP HDD east of MP12.10, 
a second CP HDD will begin, starting at MP12.10 and ending at a connecting point on the junction 
between the Raritan Bay Loop and Madison Loop at MP12.00.  These activities associated with 
the onshore drilling will take place 24 hours per day until the HDD is complete, while activities 
associated with rigging up at the onshore entry workspace will take place during daylight shifts. 
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Tidelands Resource Council Resolution – Adopted 10/06/10 
Privileged and Confidential  

 
Utility or Utility Related Projects 

Preamble: 

The Tidelands Council is asked to approve this resolution providing a new valuation formula that 
more fairly values private use of State tidelands for Utility or Utility related projects, and 
replaces the former policy described in the Council meeting minutes of October 25, 1990.  The 
formula adopted in 1990 represents the last time that compensation for this type of license 
(formerly known as “one-fee license”) was updated.   

The proposed changes eliminate one-time payments for perpetual leases, which amount to a 
giveaway of State land for private use.  Also proposed is the elimination of discounts for projects 
longer than 3,000 feet, ensuring the State receives full value for tidelands leases and licenses for 
Utility or Utility related projects.   

The proposal also eliminates ancillary add-on fees.  This will streamline the license (lease) 
application and renewal process, thus offering predictability to the business community.  The 
attached Table 1 details the proposed changes. 

EXHIBIT A



Resolution: 

This resolution regarding a formula to determine compensation for the lease of tidelands of the 
State of New Jersey for Utility or Utility related projects (e.g., pipelines, electric transmission 
lines, telecommunication lines and cables, outfalls, and other linear conveyances,) and practices 
regarding same, upon approval by the Tidelands Resource Council, will replace the fee schedule 
for “one-fee licenses” last updated and approved by the Council on October 25, 1990. 

Applicability: 

The provisions of this resolution shall apply to all license applications related to Utility or Utility 
related projects received on or after October 6, 2010.  Additionally, this resolution shall apply to 
any existing license/lease when the license/lease holder requests a DEP permit for regulated 
activities within the license/lease area, or performs any addition, modification, alteration, or 
upgrade to the existing infrastructure other than for routine maintenance of the existing 
infrastructure. 

The following practices concerning Utility or Utility related  project licenses shall be effective 
immediately upon approval by the Council (NOTE: This is not an all-inclusive list): 

1) Staff’s Discretion: 

The formulation, addition, deletion, modification and interpretation of written and 
unwritten practices concerning Utility or Utility related  project licenses are made at the 
discretion of the Bureau of Tidelands’ staff subject to review and ultimate approval of the 
Tidelands Resource Council or its successors. 

2) Measurement: 

The linear foot (LF) measurement shall be made horizontally along the proposed route 
between high water lines (present or former; as may be applicable) or between exterior 
grant lines as may exist and as said grant defines the extent of State riparian ownership.  
The width shall be calculated as the maximum distance perpendicular to the proposed 
route required by the project.  The total square footage (SF) of the project shall be the 
width multiplied by the total linear feet. 

3) Compensation: 

The following schedule of compensation for Utility or Utility related  project licenses 
applies to any Utility or Utility related  project whether above ground, below ground, at 
ground level, or submerged.  A minimum annual fee of $1,250 shall apply to all licenses.  
There is no maximum fee.  All licenses will be for fixed terms of no more than 24 years.  
The applicant has the right to renew the license at the end of its term.  An annual payment 



equal to the total square footage of the project multiplied by an initial base rate of $0.10 
per SF shall be applied to the first year of the license.  Each year, for the full term of the 
license, the annual payment shall be subject to an adjustment of plus 2 and ½ percent 
(+2.5%). 

The initial base rate and/or the minimum fee for new licenses, currently $0.10 & $1,250 
respectively, shall be adjusted annually.   See rate schedule on page 5. 

4) Existing applications already received by the Bureau of Tidelands Management before 
October 6, 2010 that are not yet issued should be handled under the old policy with the 
following exceptions: 

a. The license will not be in perpetuity 

b. The license will not have a discount for over 3,000 linear feet. 



 



RATE SCHEDULE 

Base Rate in 2010: $0.10/sqft 

Minimum Fee in 2010: $1,250 

Increase Per Year: 2.50% 

 

Year Base Fee Minimum Fee
2010 $0.10 $1,250
2011 $0.10 $1,281
2012 $0.11 $1,313
2013 $0.11 $1,346
2014 $0.11 $1,380
2015 $0.11 $1,414
2016 $0.12 $1,450
2017 $0.12 $1,486
2018 $0.12 $1,523
2019 $0.12 $1,561
2020 $0.13 $1,600
2021 $0.13 $1,640
2022 $0.13 $1,681
2023 $0.14 $1,723
2024 $0.14 $1,766
2025 $0.14 $1,810
2026 $0.15 $1,856
2027 $0.15 $1,902
2028 $0.16 $1,950
2029 $0.16 $1,998
2030 $0.16 $2,048
2031 $0.17 $2,099
2032 $0.17 $2,152
2033 $0.18 $2,206
2034 $0.18 $2,261
2035 $0.19 $2,317
2036 $0.19 $2,375
2037 $0.19 $2,435
2038 $0.20 $2,496
2039 $0.20 $2,558
2040 $0.21 $2,622
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Opinion

OPINION OF THE COURT

ROTH, Circuit Judge

In these consolidated petitions, several environmental 
organizations challenge a Water Quality Certification 
issued by the New Jersey Department of Environmental 
Protection (NJDEP) to Transcontinental Gas Pipe Line 
Company, LLC (Transco) for its proposed Northeast 
Supply Enhancement Project (NESE). The project 
would expand Transco's existing interstate natural gas 
pipeline system, in part by constructing a new pipeline 
segment beneath the Raritan Bay. Where the new 
segment crosses New Jersey waters, its installation 
would require dredging the bay floor, stirring up 
sediment containing toxic contaminants. The 
environmental groups contend that NJDEP arbitrarily 
reversed its earlier denial of certification, certified the 
project before resolving essential monitoring 
requirements and corrective measures, failed to explain 
why it concluded the project will comply with New 
Jersey's water quality standards, and denied the public 
an adequate opportunity to comment. For the reasons 
that follow, we will grant the petitions, vacate the Water 
Quality Certification, and remand [*3]  to NJDEP for 
further proceedings.

EXHIBIT D



A. Regulatory Background

Transco's proposed pipeline extension is subject to both 
federal and state permitting requirements. Pursuant to 
the Natural Gas Act of 1938, the Federal Energy 
Regulatory Commission (FERC) has exclusive authority 
to approve the construction and operation of interstate 
natural gas facilities.1 No company may construct or 
extend facilities for the interstate transportation of 
natural gas without first obtaining a Certificate of Public 
Convenience and Necessity from FERC.2 As a condition 
of FERC approval, an applicant must also secure any 
additional state or federal approvals required by law, 
including a Water Quality Certification under § 401 of 
the Clean Water Act.3

Section 401 of the Clean Water Act requires an 
applicant seeking a federal license or permit for an 
activity "which may result in any discharge into the 
navigable waters" of the United States to obtain a Water 
Quality Certification "from the State in which the 
discharge originates or will originate."4 The certifying 
state agency must determine that the discharge "will 
comply" with the applicable provisions of the Clean 
Water Act and state water quality standards.5 Any 
certification must also "set forth any effluent limitations 
and other limitations, and monitoring [*4]  requirements 
necessary to assure" that compliance.6

NJDEP issues Water Quality Certifications in New 

1 15 U.S.C. § 717f; Delaware Riverkeeper Network v. Sec'y Pa. Dep't 
of Env't Prot. (Riverkeeper I), 833 F.3d 360, 388 (3d Cir. 2016).

2 15 U.S.C. § 717f(c), (e). Before issuing a Certificate, FERC must 
find that the proposed facilities are "required by the present or future 
public convenience and necessity" and must assess the project's 
environmental effects under the National Environmental Policy Act. 
Id. §§ 717f(e), 717n(b)(1); see 42 U.S.C. § 4321.

3 33 U.S.C. § 1341; Delaware Riverkeeper Network v. Sec'y of Pa. 
Dep't of Env't Prot. (Riverkeeper II), 870 F.3d 171, 174 (3d Cir. 
2017).

4 33 U.S.C. § 1341(a)(1).

5 Id.

6 Id. § 1341(d); see PUD No. 1 of Jefferson Cnty. v. Washington 
Dep't of Ecology, 511 U.S. 700, 711-13, 114 S. Ct. 1900, 128 L. Ed. 
2d 716 (1994).

Jersey7 and administers the State's water quality 
regulations, including those governing new dredging for 
submerged pipelines (the New Dredging Rule)8 and the 
Surface Water Quality Standards.9 The New Dredging 
Rule requires dredging-related turbidity—that is, water 
cloudiness caused by suspended particles—and other 
water quality parameters to meet the Surface Water 
Quality Standards.10 The New Dredging Rule also 
authorizes NJDEP to require a permittee to conduct 
water quality monitoring, and provides that NJDEP 
"will work cooperatively with the applicant to fashion 
acceptable control measures" when modeling predicts 
an exceedance of the Surface Water Quality Standards 
or sediment testing reveals significant contamination.11

The applicable Surface Water Quality Standards depend 
on the designated use of the waterbody at issue.12 The 
Raritan Bay waters crossed by the proposed pipeline are 
classified as saline estuarine (SE1) and saline coastal 
(SC) waters,13 with designated uses that include 
shellfish harvesting, preservation of the existing 
ecosystem, and primary contact recreation. [*5] 14 The 
water quality standards protect those uses through 
narrative and numeric criteria for turbidity, suspended 
solids, and toxic substances.15 For example, in saline 
waters, the standards prohibit toxic substances at 
concentrations harmful to humans or aquatic life and set 
a human-health criterion of .00022 micrograms per liter 
for 4,4'-DDE (a breakdown product of the pesticide 
DDT).16 All state surface waters are subject to New 
Jersey's "antidegradation" policy, which directs that a 
waterbody's "[e]xisting uses shall be maintained and 

7 See N.J. Admin. Code § 7:7A-2.1(a), (d).

8 Id. § 7:7-12.7.

9 Id. §§ 7:9B-1.1 to — 1.16.

10 Id. § 7:7-12.7(c)(10)(iii).

11 Id. § 7:7-12.7(c)(10)(iii)-(iv).

12 See id. § 7:9B-1.15.

13 Id. § 7:9B-1.15(c), (h).

14 Id. § 7:9B-1.12(d), (g).

15 Id. § 7:9B-1.14(d), (f).

16 Id. § 7:9B-1.14(d)(12), (f)(7).



protected."17

B. NJDEP's Review of NESE

1. The 2019 Denial

In March 2017, Transco applied to FERC for a 
Certificate of Public Convenience and Necessity for 
NESE, which would expand Transco's existing interstate 
natural gas pipeline system to carry additional gas from 
Pennsylvania to New York through New Jersey. The 
New Jersey portion of the project includes the 
construction of a new compressor station in Franklin 
Township,18 an onshore pipeline segment known as the 
Madison Loop, and the Raritan Bay Loop, a pipeline 
segment that will require approximately six miles of 
offshore construction in New Jersey waters.19 The 
underwater portions of the [*6]  Raritan Bay Loop will 
require Transco to dredge a trench, install the pipeline, 
and then backfill the trench, disturbing seabed sediment 
along the way.

Transco applied for a New Jersey Water Quality 
Certification in June 2018.20 Over the next year, NJDEP 
flagged deficiencies in the application and Transco 
responded with supplemental filings.

On June 5, 2019, NJDEP denied Transco's NESE 
application without prejudice. The denial rested on 
several grounds, including detrimental impacts on 
freshwater wetlands near the new compressor station, 
Transco's failure to demonstrate the "compelling public 
need" for the pipeline expansion as required by New 
Jersey's Freshwater Wetlands Protection Act,21 and 
insufficient information to determine whether the 

17 Id. § 7:9B-1.5(d)(1).

18 A compressor station is a facility that "increase[s] the pressure and 
rate of flow" in a pipeline so that gas can continue moving through 
the system. See Riverkeeper I, 833 F.3d at 369.

19 A loop is a "section[] of pipe connected to the main pipeline 
system that reduce[s] the loss of gas pressure and increase[s] the 
flow efficiency of the system." Id.

20 Transco had voluntarily withdrawn an earlier application filed in 
July 2017.

21 N.J. Stat. Ann. §§ 13:9B-1 to — 30.

Raritan Bay Loop would comply with state water 
quality standards.22 As to water quality, NJDEP 
identified sediment samples from the Raritan Bay route 
that exceeded screening benchmarks for several 
substances, including arsenic, manganese, mercury, 
polychlorinated biphenyls (PCBs), and 4,4'-DDE. Those 
benchmarks indicated an increased likelihood of 
"adverse effects to benthic communities," or organisms 
that live on or near the bottom of the ocean. [*7] 23

Because the samples and proposed dredging plans 
"indicate[d] there could be potential impact to water 
quality," and "Transco did not provide modeling to 
show that turbidity concentrations and water quality 
parameters for the identified chemicals of concern 
downstream and upstream of the dredging site will meet 
the [Surface Water Quality Standards]," NJDEP 
concluded that "Transco ha[d] not sufficiently 
demonstrated how it would avoid adverse impacts to 
surface water quality."24 The denial letter informed 
Transco that "[a]ny resubmittal of [the] NESE Project 
application must include a modeling analysis for the 
above referenced parameters that demonstrates 
compliance with the [Surface Water Quality Standards], 
through the implementation of appropriate best 
management practices . . ., to avoid adverse water 
quality impacts."25

2. The 2020 Denial

A week later, on June 12, 2019, Transco filed a new 
application. On June 25, NJDEP issued a technical-
deficiency letter requesting, among other things, a 
modeling analysis for the contaminants NJDEP had 
identified in its 2019 denial as exceeding screening 
benchmarks. A few days later, Transco submitted a 
contaminant modeling report titled NESE [*8]  
Contaminant Transport Modeling Results for New 
Jersey Waters (the Contaminant Report). The report 
predicted contaminant concentrations 500 feet from 
dredging under different operating conditions, including 

22 JA 106-14.

23 Id. at 112.

24 Id. at 114.

25 Id.



reduced dredging rates and pauses during slack tide, 
when tidal currents are weakest. The modeled operating 
conditions, Transco averred, would avoid exceedances 
of the Surface Water Quality Standards.

In November 2019, Transco voluntarily withdrew its 
application.26 Following the withdrawal, NJDEP sent 
Transco a letter identifying additional information that 
any future submission would need to include. Although 
NJDEP acknowledged receipt of the Contaminant 
Report, it determined that Transco still "did not provide 
any information as to the means of monitoring the 
proposed dredging . . . to ensure that [best management 
practices] and operational procedures would be properly 
implemented to comply with [the] Surface Water 
Quality Standards."27 NJDEP further explained that 
Transco had not identified adaptive management 
procedures—preplanned construction adjustments in 
response to monitoring results—that could be 
implemented if dredging exceeded those standards.

In January 2020, Transco resubmitted [*9]  its 
application with a draft Water Quality Monitoring Plan 
that included proposed adaptive management measures. 
In May 2020, New York denied Transco's 
corresponding Water Quality Certification for the New 
York portion of NESE. NJDEP consequently denied 
Transco's New Jersey application the same day, 
explaining that without a functional endpoint in New 
York, Transco had not demonstrated the compelling 
public need required by New Jersey's wetlands rules. 
NJDEP expressly stated that it "need not resolve any 
further issues" raised by the application.28

3. The 2025 Certification

In May 2025, Transco again applied to New Jersey for a 
Water Quality Certification and other necessary state 
permits for NESE. Transco described the project's scope 
as unchanged and its application as "essentially identical 
to the application[] reviewed by [NJDEP] in 2020," 

26 Transco had previously withdrawn and resubmitted permit 
materials to afford NJDEP more time for review. The record does 
not indicate whether the November 2019 withdrawal served the same 
purpose.

27 Id. at 743.

28 Id. at 124.

except for revisions necessitated by intervening changes 
to New Jersey's stormwater regulations.29 The 
application incorporated the Contaminant Report and 
the Water Quality Monitoring Plan developed after the 
2019 denial.

NJDEP deemed the application administratively 
complete on June 23, 2025, and opened a public 
comment period from July 16 to [*10]  September 25, 
2025. NJDEP posted Transco's application materials on 
its website and held a public hearing in early September. 
Commenters raised several substantive concerns about 
NESE. They asserted that Transco's 2025 application 
was "nearly identical" to its 2020 application;30 that its 
modeling still showed potential exceedances of limits 
governing toxic pollutants; that the Water Quality 
Monitoring Plan tracked only turbidity, not toxic 
substances; and that the proposed monitoring locations 
were too far from dredging to assess compliance with 
the Surface Water Quality Standards.

While the public comment period remained open, 
NJDEP requested revisions to Transco's stormwater 
materials for the new compressor station site. When 
Transco submitted a revised stormwater report in 
August, NJDEP did not post the revised report to its 
project website.

NJDEP's review of Transco's application continued after 
the public comment period closed. On October 30, 
NJDEP sought clarification on several aspects of the 
Water Quality Monitoring Plan, including the threshold 
for triggering corrective measures in response to 
increased turbidity, the number and placement of 
monitoring locations, the data [*11]  Transco would 
provide to NJDEP, the deadline for reporting 
exceedances, and whether operations would cease if 
corrective measures failed.

Eight days later, on November 7, 2025, New York 
issued its certification for NESE.31 Later that same day, 

29 Id. at 564.

30 Id. at 242.

31 That certification, which was recently upheld by the U.S. Court of 
Appeals for the Second Circuit, see Raritan Baykeeper, Inc. v. N.Y. 
State Dep't of Env't Conservation, No. 25-2938, 2026 U.S. App. 
LEXIS 25328, 2026 WL 2453538 (2d Cir. Aug. 21, 2026) (summary 
order), rests on a materially different state administrative record than 



NJDEP issued the Water Quality Certification now 
before us.

Two conditions in the Water Quality Certification are 
especially pertinent for our purposes. First, Transco 
must submit a Water Quality Monitoring Plan "for 
review within 60 days of issuance of [the 
certification]."32 NJDEP directed that the plan must 
include "one monitoring location within the operation," 
two "outside of the operation," and a "control point" to 
measure background conditions.33 The monitoring 
locations "should be calculated based on the modeling 
analysis for the rate of operation," and Transco must 
conduct continuous visual observations, record turbidity 
twice daily, and make monitoring data available to 
NJDEP within twenty-four hours of collection.34

Second, Transco must submit an Adaptive Management 
Plan containing "a course of action, some or all of which 
may be employed in any given situation" to "reduce or 
mitigate the effects of observed increases in [*12]  
turbidity."35

The Water Quality Certification also imposes several 
dredging-related restrictions. For instance, Transco must 
use closed clamshell dredging buckets designed to limit 
sediment dispersion, reduce the dredging rate in the 
portion of the route with the highest predicted 
contaminant concentrations, conduct dredging during 
slack tide in that same area, and follow specific 
restrictions on refilling the trench and disposing of 
dredged sediment.

Accompanying the Water Quality Certification were 

the one before us. For example, the Water Quality Certification 
(WQC) issued by the New York State Department of Environmental 
Conservation (NYSDEC) "require[d] NYSDEC to review and 
approve" the majority of Transco's compliance plans before 
construction commenced, provided for an "independent third-party 
monitor with stop-work authority," and set out toxicity limits for 
roughly a dozen pollutants in the certification itself. Id. at 13-15. As 
explained below, see infra Part III.B, the New Jersey certification 
before us lacks these safeguards and leaves mitigation response 
largely to Transco's discretion.

32 JA 16.

33 Id.

34 Id.

35 Id. at 17.

engineering, environmental, dredging, and threatened 
and endangered species reports created by NJDEP, as 
well as the agency's response to public comments. In 
response to commenters' water quality concerns, NJDEP 
stated that, based on Transco's modeling, and through 
the use of best management practices and monitoring, 
"any temporary increases in turbidity or contaminant 
levels are expected to be minimal and will not result in 
long-term impacts to water quality or aquatic life."36

C. Procedural History

On November 18, 2025, Petitioner Natural Resources 
Defense Council (NRDC) filed a petition for review in 
the United States Court of Appeals for the Second 
Circuit challenging New Jersey's Water [*13]  Quality 
Certification for NESE. That same day, New York/New 
Jersey Baykeeper, together with Princeton Manor 
Homeowners Association, Central Jersey Safe Energy 
Coalition, Food & Water Watch, New Jersey League of 
Conservation Voters Education Fund, and the Sierra 
Club (collectively, the Baykeeper Petitioners), filed a 
separate petition in the same court challenging the same 
certification. Transco intervened as a respondent in both 
matters. The Second Circuit Court of Appeals 
transferred the petitions to this Court, and we 
consolidated them. The New Jersey Business & Industry 
Association filed an amicus brief in support of Transco.

II.

Pursuant to the Natural Gas Act, we have "original and 
exclusive" jurisdiction to review state administrative 
agency grants of water quality certifications under § 401 
of the Clean Water Act.37

36 Id. at 425.

37 15 U.S.C. § 717r(d)(1); Riverkeeper I, 833 F.3d at 370-73. While 
neither NJDEP nor Transco contest Petitioners' Article III standing, 
we have an independent duty to ensure that we have jurisdiction to 
hear these petitions. See Free Speech Coal., Inc. v. AG of the United 
States, 974 F.3d 408, 421 (3d Cir. 2020) (explaining "associational 
standing requires an association to show that (1) its members would 
otherwise have standing to sue in their own right, (2) the interests it 
seeks to protect are germane to the organization's purpose, and (3) 
neither the claim asserted nor the relief requested requires the 
participation of individual members in the lawsuit") (cleaned up). 
Petitioners submitted declarations from members who regularly use 



"[W]e review de novo state agency interpretation of 
federal law, and review under the arbitrary and 
capricious standard state action taken pursuant to federal 
law."38 Under federal law, agency action is arbitrary and 
capricious when it "fails to examine the relevant data 
and articulate a satisfactory explanation for its action[,] 
including a rational connection between the facts 
found [*14]  and the choice made."39 Although a 
reviewing court will "uphold a decision of less than 
ideal clarity if the agency's path may reasonably be 
discerned," it "may not supply a reasoned basis for the 
agency's action that the agency itself has not given."40 
Even so, "we apply a 'harmless error' analysis," meaning 
that "mistakes that have no bearing on the substantive 
decision of an agency do not prejudice a party."41

When a state agency interprets state law, we afford its 
interpretation the same level of deference it would 
receive under state law.42 Under New Jersey law, an 
agency charged with administering a statutory scheme is 
ordinarily entitled to substantial deference in construing 
statutes and regulations within its area of authority.43

III.

Petitioners challenge the Water Quality Certification on 
four principal grounds. They argue that NJDEP (1) 
arbitrarily reversed its 2019 certification denial, (2) 

Raritan Bay and nearby waters for recreation and aesthetic 
enjoyment and who describe concerns that dredging-related pollution 
will impair those uses. Their alleged injuries are fairly traceable to 
the challenged certification and would be redressed by vacatur. See 
Friends of the Earth, Inc. v. Laidlaw Env't Servs. (TOC), Inc., 528 
U.S. 167, 180-85, 120 S. Ct. 693, 145 L. Ed. 2d 610 (2000). 
Accordingly, we find the Petitioners have standing. See id.

38 Riverkeeper I, 833 F.3d at 377.

39 Id. (quoting Motor Vehicle Manfs. Ass'n v. State Farm Mutual 
Automobile Ins. Co., 463 U.S. 29, 43, 103 S. Ct. 2856, 77 L. Ed. 2d 
443 (1983)) (cleaned up).

40 State Farm, 463 U.S. at 43 (citations omitted).

41 Riverkeeper I, 833 F.3d at 377 (citation omitted).

42 See Riverkeeper II, 870 F.3d at 181; Twp. of Bordentown v. FERC, 
903 F.3d 234, 270 (3d Cir. 2018).

43 See E. Bay Drywall, LLC v. Dept. of Lab. and Workforce Dev., 251 
N.J. 477, 278 A.3d 783, 792 (N.J. 2022) (citing Hargrove v. Sleepy's, 
LLC, 220 N.J. 289, 106 A.3d 449, 456 (N.J. 2015)).

unlawfully deferred material monitoring and adaptive 
management requirements, (3) inadequately explained 
how the project complies with New Jersey's water 
quality standards, and (4) deprived the public of a 
meaningful opportunity to comment. We reject the first 
argument, but we agree that [*15]  NJDEP improperly 
left material monitoring and adaptive management terms 
for later resolution without making NJDEP approval of 
the final plans a prerequisite to dredging. We also 
conclude that NJDEP failed to adequately explain its 
finding that NESE will meet state water quality criteria. 
Because those defects require vacatur, we need not 
decide the public participation claims.

A. The Alleged Reversal

We begin with NRDC's contention that NJDEP 
arbitrarily reversed its 2019 certification denial. NRDC 
argues that NJDEP arbitrarily reversed course by 
approving Transco's 2025 application after denying 
certification in 2019 based on water quality concerns, 
without acknowledging or explaining its change in 
position.44 NRDC's argument, however, overlooks the 
different evidentiary records underlying the two 
decisions.

NJDEP's 2019 denial did not state that NESE could 
never comply with New Jersey's water quality 
standards. Rather, NJDEP concluded that Transco had 
not yet demonstrated compliance—a conclusion borne 
of a lack of data. The agency observed that Transco had 
"not sufficiently demonstrated how it would avoid 
adverse impacts to surface water [*16]  quality," and 
directed that any renewed application include "a 
modeling analysis . . . that demonstrates compliance 
with the [Surface Water Quality Standards]," as well as 
appropriate best management practices or other 
controls.45

44 The parties dispute whether F.C.C. v. Fox Television Stations, Inc. 
and related cases—which require agencies to acknowledge and 
explain certain changes in policy or agency practice—apply to 
successive permit decisions like those at issue here. See, e.g., 556 
U.S. 502, 129 S. Ct. 1800, 173 L. Ed. 2d 738 (2009); Logic Tech. 
Dev. LLC v. FDA, 84 F.4th 537 (3d Cir. 2023). We need not wade 
into that debate because NRDC's argument rests on the premise that 
the application NJDEP approved in 2025 did not materially differ 
from the one it denied in 2019. As explained below, we disagree.

45 JA 114.



Transco responded by submitting the Contaminant 
Report, which modeled predicted contaminant 
concentrations under various dredging scenarios, 
including reduced dredging rates and slack-tide 
restrictions. Transco also later developed and submitted 
a Water Quality Monitoring Plan in response to 
NJDEP's ongoing concerns about monitoring and 
adaptive management. During its 2020 review, NJDEP 
did not reject those supplemental materials; instead, 
NJDEP denied Transco's application solely because 
New York had rejected Transco's corresponding NESE 
application.

NRDC seizes on Transco's statement in its 2025 cover 
letter that its application was "essentially identical" to 
the one NJDEP reviewed in 2020, offering the statement 
as further evidence that the application had not 
materially changed since NJDEP's 2019 water quality 
finding.46 Transco's choice of words proves less than 
NRDC supposes. By 2020, NJDEP had before it the 
additional contaminant modeling and technical 
materials [*17]  Transco had developed to address the 
agency's water quality concerns. And, as noted, 
NJDEP's denial that year did not reach those materials 
on the merits. We accordingly conclude that NJDEP's 
approval of a materially different application in 2025 
does not amount to the arbitrary reversal NRDC alleges.

B. Deferred Monitoring and Adaptive Management 
Terms

Petitioners next argue that NJDEP acted arbitrarily and 
capriciously when it issued the Water Quality 
Certification before Transco finalized its Water Quality 
Monitoring Plan and Adaptive Management Plan. They 
contend that § 401 of the Clean Water Act required 
NJDEP to determine, before certification, that NESE 
would comply with New Jersey's water quality 
standards, yet the Water Quality Certification deferred 
critical monitoring and corrective measures for later 
resolution. NJDEP and Transco answer that § 401 
allows conditional certifications, that the Water Quality 
Certification imposes enforceable monitoring and 
response obligations, and that NJDEP retained authority 
to review and approve the post-certification plans.

46 Id. at 564.

Section 401 requires the certifying state agency to 
certify that the discharge from the proposed activity 
"will comply" with the applicable provisions of 
the [*18]  Clean Water Act, including applicable federal 
and state water quality standards.47 The certification 
itself must "set forth" any limitations and monitoring 
requirements "necessary to assure" such compliance, 
and those requirements "shall become a condition on 
any Federal license or permit."48

NJDEP principally relies on our decision in Delaware 
Riverkeeper Network v. Secretary Pennsylvania 
Department of Environmental Protection (Riverkeeper 
I).49 In Riverkeeper I, the Pennsylvania Department of 
Environmental Protection (PADEP) issued a § 401 
Water Quality Certification before completing an 
environmental assessment required for a separate state 
permit.50 We upheld the certification, finding PADEP's 
order of operations permissible, because construction 
could not begin until the agency reviewed the 
assessment and issued the separate permit.51 In other 
words, although PADEP had deferred review, it did not 
abandon it.

We rejected a similar sequencing argument in Delaware 
Riverkeeper Network v. Secretary Pennsylvania 
Department of Environmental Protection (Riverkeeper 
III).52 There, PADEP certified water quality compliance 
based on Transco's pledge to demonstrate substantive 
compliance in later permit applications, [*19]  rather 
than in the Water Quality Certification application 
itself.53 Like Riverkeeper I, construction remained 
contingent on subsequent agency approval before work 
could begin.54 So, we upheld the Water Quality 
Certification.55

47 33 U.S.C. § 1341(a)(1).

48 Id. § 1341(d); PUD No. 1, 511 U.S. at 712-13.

49 833 F.3d at 367.

50 Id. at 385-88.

51 Id. at 385-86.

52 903 F.3d 65 (3d Cir. 2018).

53 Id. at 76-77.

54 See id.

55 See id. at 78.



Petitioners instead direct us to Waterkeeper Alliance, 
Inc. v. EPA.56 In Waterkeeper, the Second Circuit Court 
of Appeals examined an EPA rule governing discharge 
permits for concentrated animal feeding operations, or 
large livestock farms.57 The rule required each operation 
to develop a nutrient management plan but did not 
require the permitting authority—whether the EPA or an 
authorized state agency—to review that plan before 
issuing a permit.58 Our sister circuit invalidated the rule, 
determining the Clean Water Act allows permit issuance 
only when the permitting authority determines that the 
proposed discharge will comply with applicable 
pollution limits and standards.59 Thus, the permitting 
authority had to determine whether each nutrient 
management plan satisfied the rule's substantive 
requirements before issuing a permit.60 Without that 
review, the rule did "nothing to ensure" that each 
operation had developed a compliant plan and instead 
created an "impermissible self-regulatory [*20]  
permitting regime."61

This case falls somewhere between our line of 
Riverkeeper cases and Waterkeeper. NJDEP has not, as 
in Waterkeeper, left Transco to write the terms of its 
own compliance. The Water Quality Certification at 
issue here imposes several concrete restrictions on 
dredging: it prescribes dredging practices designed to 
limit sediment dispersion, requires turbidity monitoring, 
and instructs Transco to finalize both a Water Quality 
Monitoring Plan and an Adaptive Management Plan. 
But Riverkeeper I and Riverkeeper III support NJDEP 
only if, like PADEP, NJDEP retained authority to 
approve the outstanding material plans before dredging 
could begin. The certification's text shows otherwise.

56 399 F.3d 486 (2d Cir. 2005).

57 Id. at 498-99.

58 Id.

59 Id. at 502.

60 See id. at 499-502.

61 Id. at 498-99. Waterkeeper also held that the terms of the nutrient 
management plans were themselves "effluent limitations," meaning 
restrictions on pollutant discharges, and therefore had to appear in 
the discharge permits. Id. at 502. But NRDC does not contend that 
the monitoring and adaptive management requirements left for later 
resolution are effluent limits, so Waterkeeper's alternative basis for 
invalidating the EPA rule is inapposite here.

Take Condition 9, which requires Transco to submit the 
Water Quality Monitoring Plan "for review within 60 
days of issuance of [the] permit."62 The text obligates 
"review," not "approval," and says nothing about 
approval before dredging can begin.63 Even assuming 
"review" implies that NJDEP has the authority to accept 
or reject the plan, Condition 11 is barer still when it 
comes to what must happen and when.

Condition 11 requires Transco to submit [*21]  an 
Adaptive Management Plan "consist[ing] of a course of 
action, some or all of which may be employed in any 
given situation," but sets no deadline for submission and 
does not condition certification on NJDEP's approval of 
said plan.64 And by providing that "some or all" 
measures "may be employed," Condition 11 does not 
even require Transco to abide by any specified action 
when turbidity increases.65

Nor does Condition 6 salvage the Water Quality 
Certification. It requires Transco, before dredging, to 
obtain "[a]ll required local, state and federal approvals 
for the work."66 Read in context, that general catchall 
refers to permits and other governmental authorizations 
required for the work, not to the individual plans 
Transco must submit under this certification. In any 
event, Condition 6 does not identify approval of either 
plan as one of the "required" approvals, and nothing in 
the certification guarantees that either plan will be 
reviewed as part of a later permit before dredging, nor 
have Respondents argued so.

NJDEP points to Transco's representation that it would 
"adhere to an NJDEP-approved" monitoring plan as 
evidence that the agency retained approval authority.67 
That representation, [*22]  however, is buried in the 

62 JA 16.

63 Id. Compare Merriam-Webster's Collegiate Dictionary 1360 (12th 
ed. 2025) (defining "review" as "an act or process of carefully 
looking at or examining the quality, condition, etc., of something or 
someone") with id. at 86 (defining "approve" as "to accept as 
satisfactory" or "to give formal or official sanction to").

64 JA 17.

65 Id. (emphasis added).

66 Id. at 16.

67 Id. at 612; NJDEP Br. 37.



May 2025 Environmental Report that Transco submitted 
with its application. It appears nowhere in the Water 
Quality Certification's enforceable conditions. A 
regulated party's representation in its application does 
not amount to an enforceable condition precedent to 
construction.

Elsewhere, by contrast, the Water Quality Certification 
expressly requires NJDEP approval before specified 
work may proceed. For example, Condition 15 provides 
that "[p]rior to backfilling the trenches," Transco "shall 
receive an approval from [NJDEP] and [the] Army 
Corps of Engineers."68 Condition 21 likewise directs 
Transco to submit the dredging inspector's resume "to 
[NJDEP] for review and receive written approval prior 
to the initiation of dredging."69 The omission of 
comparable language in Conditions 9 and 11 is therefore 
stark.

The Water Quality Monitoring and Adaptive 
Management Plans were plainly critical to NJDEP's 
conclusion that NESE would comply with New Jersey's 
water quality standards. NJDEP denied certification in 
2019 in part because Transco had not shown that 
dredging would avoid adverse water quality impacts. 
And in 2025, NJDEP expressly relied on "modeling, 
monitoring, [*23]  and [best management practices]" to 
conclude that "any temporary increases in turbidity or 
contaminant levels" would be minimal.70

Yet only eight days before certification, NJDEP 
recognized that material aspects of the Water Quality 
Monitoring and Adaptive Management Plans remained 
unsettled. It pressed Transco to clarify the turbidity 
threshold that would trigger mitigation measures, the 
timeframe for reporting an exceedance, and whether 
dredging would stop if corrective measures failed. 
While the Water Quality Certification ultimately 
addresses some water quality requirements—including 
sampling locations, monitoring frequency, and data 
reporting—it failed to resolve several of the substantive 
questions NJDEP itself had flagged. The certification 
essentially deferred the core of the adaptive 
management scheme to later plans that are no longer 

68 JA 17.

69 Id.

70 Id. at 425.

subject to NJDEP's approval before dredging begins. 
Thus, compared to Riverkeeper I and Riverkeeper III, a 
key safeguard is missing: no prescribed NJDEP 
approval stands between the unfinished plans and 
dredging.71

Ultimately, our review turns on the certification that 
NJDEP issued, not the certification the agency now 
describes. [*24] 72 To be clear, we do not suggest that § 
401 categorically forbids an agency from requiring 
monitoring or adaptive management plans after 
certification. Nor do we conclude that every monitoring 
threshold or corrective measure must appear on the face 
of the certification. We recognize that some 
implementation details will necessarily require 
refinement as work progresses and field conditions 
change. Nevertheless, there is a critical distinction 
between refining details under a mandatory approval 
process and leaving material compliance terms to plans 
that the agency need not approve before work begins.73 
Because material monitoring and response terms 
remained unresolved and no later NJDEP approval was 
required before dredging could begin, we conclude that 
NJDEP acted arbitrarily and capriciously in issuing the 
Water Quality Certification.74

71 See also Riverkeeper I, 833 F.3d at 385-87 (upholding certification 
because construction remained contingent on PADEP's later 
substantive review and approval); Riverkeeper III, 903 F.3d at 76-77 
(same).

72 See State Farm, 463 U.S. at 50 ("[C]ourts may not accept appellate 
counsel's post hoc rationalizations for agency action."); SEC v. 
Chenery Corp., 332 U.S. 194, 196, 67 S. Ct. 1575, 91 L. Ed. 1995 
(1947) (establishing that "a reviewing court, in dealing with a 
determination or judgment which an administrative agency alone is 
authorized to make, must judge the propriety of such action solely by 
the grounds invoked by the agency").

73 Compare Sierra Club v. EPA, 972 F.3d 290, 307-08 (3d Cir. 2020) 
(vacating EPA approval of a state air pollution plan that deferred to 
regulated operators what data and calculations were sufficient to 
demonstrate compliance, leaving "no discernible enforcement 
mechanism"), with Twp. of Bordentown, 903 F.3d at 259, 261 n.15 
(upholding FERC's decision despite incomplete information about 
affected private wells where the certificate required Transco to 
identify the wells before construction, conduct pre-and post-
construction monitoring, and report any resulting problems, and 
FERC retained authority to require additional measures).

74 Having resolved this issue under arbitrary-and-capricious review, 
we have no occasion to reach Petitioners' alternative theory that the 
certification independently violates § 401 of the Clean Water Act by 



C. NJDEP's Explanation of Compliance

The Water Quality Certification is deficient in another 
respect. Even apart from the deferred plans, NJDEP's 
decisional documents do not adequately explain its 
conclusion that Transco's dredging will comply with 
New Jersey's water quality standards. Three points in 
the record reveal that NJDEP's conclusion [*25]  
outruns its explanation: its treatment of the 500-foot 
modeling boundary and predicted 4,4'-DDE 
concentrations, its reliance on turbidity monitoring, and 
its assessment of the shellfish evidence in the record. 
We address each in turn.

1. The 500-Foot Boundary and DDE

The Baykeeper Petitioners argue that NJDEP unlawfully 
treated the 500-foot modeling boundary used in 
Transco's Contaminant Report as a regulatory mixing 
zone, which is a defined area surrounding a discharge 
where water quality criteria may be exceeded, so long as 
the applicable standards are met at the zone's outer 
boundary.75 In support, Petitioners point to Transco's 
repeated description of the 500-foot boundary as the 
"500' mixing zone edge." They further note that New 
Jersey prohibits regulatory mixing zones for new 
discharges of certain pollutants, including 4,4'-DDE, 
mercury, and PCBs.76

NJDEP and Transco reject the notion that a regulatory 
mixing zone was requested or approved. They maintain 
that New Jersey's mixing-zone provisions apply to 
wastewater effluent—meaning liquid waste discharged 
into the water—not sediment resuspended during 
dredging, and they explain that Transco used mixing-
zone terminology because [*26]  New York applies 
mixing zones to dredging projects. They also stress that 
neither the Water Quality Certification nor NJDEP's 
supporting reports establishes a mixing zone.

We agree with NJDEP and Transco that the Water 
Quality Certification, by its terms, does not formally 

deferring material monitoring and response terms to later plans.

75 See N.J. Admin. Code § 7:9B-1.5(h)(1)(ii) (requiring surface water 
quality criteria to be met at the edge of a regulatory mixing zone).

76 See id. § 7:9B-1.5(h)(5)(vii).

establish a regulatory mixing zone, nor did NJDEP 
purport to do so in any of the certification's 
accompanying documents. Whatever its label, though, 
the 500-foot line anchored Transco's toxic contaminant 
analysis. Transco compared modeled contaminant 
concentrations with New Jersey's water quality criteria 
at that distance, but not in waters closer to dredging. 
NJDEP itself also repeatedly referred to a "500-foot 
mixing zone." For instance, at a June 2019 meeting, 
NJDEP advised Transco that a "500-foot mixing zone 
could be assumed for contaminants in New Jersey."77 
Petitioners therefore ask a fair question. Why did results 
at 500 feet establish compliance throughout the affected 
waters?

NJDEP responds that New Jersey's New Dredging Rule, 
which addresses compliance at the dredging site, 
governs this project instead of New Jersey's mixing-
zone provisions. Subsection (iii) of the New Dredging 
Rule states that "[t]urbidity [*27]  concentrations (that 
is, suspended sediments) and other water-quality 
parameters at, downstream, and upstream of the 
dredging site . . . shall meet [the] applicable Surface 
Water Quality Standards at N.J.A.C. 7:9B."78 
Subsection (iv) then provides that "[i]f predicted water 
quality parameters are likely to exceed Surface Water 
Quality Standards . . . or if pre-dredging chemical 
analysis of dredged material, including surface water 
and ground water quality predictive analyses, reveals 
significant contamination, then [NJDEP] will work 
cooperatively with the applicant to fashion acceptable 
control measures."79

The parties offer competing interpretations of subsection 
(iv). The Baykeeper Petitioners read subsection (iv) to 
require control measures that keep dredging within the 
standards prescribed by subsection (iii). NJDEP, 
conversely, reads subsection (iv) as allowing temporary 
predicted exceedances if best management practices and 
other controls sufficiently reduce their effects.

As explained above, we ordinarily defer to NJDEP's 

77 See, e.g., JA 733.

78 N.J. Admin. Code § 7:7-12.7(c)(10)(iii).

79 Id. § 7:7-12.7(c)(10)(iv).



reasonable interpretation of its own regulations.80 Here, 
however, the Water Quality Certification and NJDEP's 
response to public comments both fail to explain how 
subsection (iv) operates alongside subsection (iii). More 
specifically, neither explains whether Subsection (iv) 
permits temporary [*28]  exceedances despite 
subsection (iii)'s command that water quality parameters 
"shall meet" the applicable standards.81 We cannot 
uphold certification based on an interpretation the 
agency first supplied in litigation.82

The significance of the 500-foot boundary might have 
remained academic had no modeled contaminant 
concentration raised a compliance concern. But 4,4'-
DDE does. At 500 feet, Transco's model predicted 4,4'-
DDE concentrations numerically above New Jersey's 
human-health criterion.

Transco's Contaminant Report estimated the 
concentrations of several pollutants that dredging would 
release from the Raritan Bay's sediment. It then 
compared those predictions with New Jersey's acute and 
chronic aquatic-life criteria, which set limits to protect 
aquatic organisms from short- and long-term 
exposure.83 Because New Jersey has no acute or chronic 
aquatic-life criterion for 4,4'-DDE, the report did not 
compare its predicted 4,4'-DDE concentrations against 
either standard. New Jersey does, however, set a 
separate human-health criterion for 4,4'-DDE of .00022 
micrograms per liter.84

At two sampling locations, the Contaminant Report 
predicted that the highest 4,4'-DDE concentrations at 
500 feet [*29]  would be .001 and .003 micrograms per 
liter, assuming a dredging rate of 7,500 cubic feet per 
hour. Both predicted concentrations numerically exceed 

80 See supra Part II.

81 N.J. Admin. Code § 7:7-12.7(c)(10)(iii).

82 See State Farm, 463 U.S. at 50; Christ the King Manor, Inc. v. 
Sec'y United States HHS, 730 F.3d 291, 305 (3d Cir. 2013) (noting 
judicial review rests on the administrative record, not "some new 
record made initially in the reviewing court" or "post-hoc 
rationalizations made after the disputed action") (cleaned up).

83 Acute criteria generally protect against effects from a one-hour 
exposure, whereas chronic criteria address a four-day exposure. See 
N.J. Admin. Code § 7:9B-1.14(f)(1)-(2).

84 Id. § 7:9B-1.14(f)(7).

the human-health criterion, with the latter exceeding it 
more than thirteenfold. Yet the report never compared 
those predicted concentrations against the human-health 
criterion. Although the final Water Quality Certification 
reduced the rate of dredging to 4,800 cubic feet per hour 
and required slack-tide operations in the relevant area, 
the Contaminant Report did not recalculate the 
predicted 4,4'-DDE concentrations under those revised 
conditions. Accordingly, neither the Water Quality 
Certification nor NJDEP's response to public comments 
identifies the 4,4'-DDE concentration expected under 
the final operating conditions.

Transco attempts to plug this gap in the record by 
arguing that increases in 4,4'-DDE concentrations will 
be brief, that ambient conditions will return within one 
to six hours, and that shellfish harvesting for human 
consumption is prohibited in the affected area. 
However, NJDEP did not clearly adopt those specific 
rationales. The agency instead noted, in response to 
public concerns about toxic contaminants, that 
"criteria [*30]  do not exist for acute and chronic surface 
water quality standards for 4,4'-DDE," and then 
reasoned that "overall levels of contaminants in the 
mixing zone decrease with best management practices" 
and that, with those practices and monitoring, "dredging 
impacts will be minimized."85 A prediction that 
contaminant levels will "decrease" is not a finding that 
they will adhere to New Jersey's human-health criterion. 
And a finding that dredging impacts "will be 
minimized" does not explain whether New Jersey law 
permits a short-term exceedance in waters closer to 
dredging.

NJDEP could have reconciled the 4,4'-DDE result by, 
for example, explaining why the human-health criterion 
was inapplicable, requiring Transco to model 4,4'-DDE 
under the final dredging conditions, or identifying a 
state-law basis for allowing a short-term exceedance. Its 
current decisional documents take none of those paths.

In short, NJDEP failed to adequately explain why 500 
feet was the relevant boundary for its contaminant 
review or how the predicted 4,4'-DDE concentrations 
supported certification.86 Without more, we cannot 

85 JA 425 (emphases added).

86 See Chenery, 332 U.S. at 196-97 (emphasizing that the agency's 
"basis must be set forth with such clarity as to be understandable" so 



discern how NJDEP concluded that Transco's dredging 
will comply with New Jersey's water quality 
standards. [*31] 

2. Turbidity Monitoring

The Baykeeper Petitioners next challenge the Water 
Quality Certification's reliance on turbidity monitoring 
rather than direct monitoring of the toxic contaminants 
disturbed by dredging. They argue that the Water 
Quality Certification cannot assure compliance with 
New Jersey's toxic-substance criteria because it requires 
monitoring only for turbidity, not for 4,4'-DDE, PCBs, 
mercury, or the other contaminants identified in the 
dredging area.

NJDEP and Transco counter that the New Dredging 
Rule gives NJDEP discretion to determine what water 
quality parameters should be monitored. NJDEP 
specifically argues that turbidity monitoring alone can 
be "sufficient to assure water quality standards," and 
that its "construction[] of [its] own regulations [is] 
powerful evidence of their meaning."87 Transco adds 
that NJDEP advised it that chemical contaminant 
monitoring is not typically required and that turbidity 
monitoring ordinarily suffices to evaluate surface water 
quality exceedances.

NJDEP and Transco are correct that the New Dredging 
Rule vests NJDEP with discretion: it provides that the 
agency "may require the permittee to conduct biological, 
physical, and chemical [*32]  water quality monitoring 
before, during, and after dredging and disposal 
operations to ensure that water quality standards are not 
exceeded."88 We are persuaded that the regulation's 
permissive language does not mandate direct monitoring 
of every contaminant.

That said, NJDEP was still required to "examine the 
relevant data and articulate a satisfactory explanation for 
its action[,] including a rational connection between the 
facts found and the choice made."89 Technical expertise 

that a court is not "compelled to guess at the theory underlying the 
agency's action").

87 NJDEP Br. 54 n.12 (citing E. Bay Drywall, 278 A.3d at 792).

88 N.J. Admin. Code § 7:7-12.7(c)(10)(iii) (emphasis added).

89 State Farm, 463 U.S. at 43 (cleaned up); accord Riverkeeper I, 833 

does not relieve an agency of its obligation to articulate 
the basis for its decision.90

Here, too, NJDEP's explanation falls short. The record 
makes clear that toxic contaminants lay at the heart of 
NJDEP's water quality concerns throughout its review 
of NESE. Water quality concerns figured prominently in 
the agency's 2019 denial. Moreover, in its response to 
public comments in 2025, NJDEP reasoned that, 
"[b]ased on the modeling, monitoring, and [best 
management practices] in place, any temporary 
increases in turbidity or contaminant levels are expected 
to be minimal."91 Yet the Water Quality Certification 
requires monitoring only for turbidity. NJDEP has not 
explained how monitoring turbidity alone assures [*33]  
compliance with the separate standards governing 4,4'-
DDE, PCBs, mercury, and the other contaminants at 
issue. Monitoring water cloudiness is not self-evidently 
the same as monitoring toxic contaminants; if NJDEP 
relied on the former as a proxy for the latter, it had to 
say so and explain why.92

NJDEP was not required to select Petitioners' preferred 
monitoring method, but it was required to connect its 
chosen method to the pollutants and criteria that drove 
its water quality concerns. Its failure to do so was 
arbitrary and capricious.

3. Shellfish Findings

NRDC additionally contests NJDEP's conclusion that 
NESE will not imperil shellfish. As discussed earlier, 
the affected waters here are designated for shellfish 
harvesting, and the applicable Surface Water Quality 
Standards protect that designated use.93 In response to 

F.3d at 377.

90 Sierra Club, 972 F.3d at 298 ("[T]he agency cannot reach 
whatever conclusion it likes and then defend it with vague allusions 
to its own expertise; instead, the agency must support its conclusion 
with demonstrable reasoning based on the facts in the record.").

91 JA 425 (emphasis added).

92 See Ohio v. EPA, 603 U.S. 279, 293-95, 144 S. Ct. 2040, 219 L. 
Ed. 2d 772 (2024) (finding agency action likely arbitrary where EPA 
failed to explain whether an assumption underlying its methodology 
affected the result and observing that, "if there is an explanation, it 
does not appear in the final rule").

93 N.J. Admin. Code § 7:9B-1.12(d), (g).



public concerns about dredging impacts on shellfish 
habitat, NJDEP stated that it had consulted with the 
New Jersey Marine Resources Administration (MRA), 
which oversees New Jersey's fish and shellfish, to assess 
NESE's impacts to shellfish and commercial shellfish 
harvesters. According to NJDEP, the MRA determined 
"that the Project's sedimentation rates are 
anticipated [*34]  to be within surf clam tolerance, [and] 
the impacts to the habitat are temporary and will return 
to baseline conditions within one to three years."94 As a 
result, NJDEP maintains the project would not "result in 
[the] destruction, condemnation or contamination of surf 
clam habitat."95

NRDC argues that the MRA memorandum made no 
such finding. We agree. The memorandum directly 
quoted Transco's prediction that surf clam populations 
would recover within one to three years, but nowhere in 
the memorandum does the MRA adopt or endorse that 
view. Instead, the MRA determined that the project 
"will directly and indirectly impact productive surf clam 
beds," could cause mortality and physiological stress, 
and poses particular risks to surf clams, which "are more 
sensitive and susceptible to the impacts of increased 
turbidity and smothering" from sediment plumes.96

While the MRA found that impacts would be temporary 
to some clams, that finding was with respect to hard 
clams—an entirely different species. Indeed, the MRA 
expressly distinguished the two: "Unlike hard clams, 
surf clams do not have the ability to close their shells 
completely in the presence of increased turbidity."97

NJDEP therefore [*35]  attributed to the MRA 
conclusions about surf clams that the MRA never made. 
An agency's decision is "arbitrary and capricious" when 
it "offer[s] an explanation for its decision that runs 
counter to the evidence" before it.98 NJDEP was free to 
adopt Transco's prediction that surf clam populations 
would recover within one to three years, but it did not 
purport to do so. Rather, it attributed Transco's 

94 JA 436.

95 Id.

96 Id. at 313.

97 Id.

98 See State Farm, 463 U.S. at 43.

prediction to the MRA, and so this error bears directly 
on the agency's stated rationale. Combined with the 
deferred compliance terms and unexplained technical 
issues already discussed, this mischaracterization further 
prevents us from discerning the basis for NJDEP's 
assurance of compliance.

D. Public Participation

Petitioners' remaining arguments concern public 
participation. NRDC argues that by postponing the final 
Water Quality Monitoring Plan and Adaptive 
Management Plan until after certification, NJDEP 
insulated the final water quality control measures from 
public comment. The Baykeeper Petitioners train their 
challenge on Transco's revised stormwater materials, 
contending that commenters spent the public comment 
period reviewing and criticizing the May 2025 report, 
only for Transco [*36]  to replace it with a materially 
different August 2025 report that NJDEP neither posted 
on the project website nor flagged to the public. 
Accordingly, they argue that NJDEP certified the 
project based on revised technical materials the public 
never had an opportunity to address.

NJDEP and Transco counter that the application 
included draft monitoring and adaptive management 
plans that drew public comment, and that Transco 
submitted the revised stormwater report more than a 
month before the comment period closed. They note that 
the public notice identified locations where application 
materials could be reviewed even if NJDEP never 
posted the report to the project website, and they further 
argue that the Petitioners have shown no prejudice since 
they have not identified any substantive argument they 
lost the opportunity to raise.

Section 401 of the Clean Water Act requires states to 
establish procedures for public notice of Water Quality 
Certification applications and, where appropriate, 
procedures for public hearings.99 More broadly, the 
Clean Water Act provides that "[p]ublic participation in 
the development, revision, and enforcement of any . . . 
plan, or program established by the [EPA] 
Administrator or any State under this chapter [*37]  
shall be provided for, encouraged, and assisted by the 

99 33 U.S.C. § 1341(a)(1).



Administrator and the States."100 Consistent with that 
directive, we have observed that interested members of 
the public should have a full opportunity to weigh in 
before an agency relies on the technical materials 
underlying its decision, though a party challenging an 
alleged defect in the public comment process must show 
prejudice resulting from said error.101

Because we vacate the certification on other grounds, 
we need not decide whether NJDEP's procedures 
independently violated the Clean Water Act or New 
Jersey's notice requirements. Should NJDEP renew the 
certification on remand, it will have the opportunity to 
cure any potential lack of adequate opportunity for 
public participation.102

IV.

When an agency fails to adequately explain the basis for 
its decision, our ordinary course is to vacate and remand 
so the agency may exercise its delegated authority in the 
first instance.103 Although the administrative record 
documents years of agency review, repeated requests for 
additional information, and numerous project-specific 
restrictions, our task is to evaluate the certification 
NJDEP ultimately issued and the reasons the [*38]  
agency gave for it. On remand, NJDEP remains free to 
supplement its explanation, require additional 
submissions or analyses, issue a new or revised 
certification, or reach a different result. We leave those 
specific choices to NJDEP.

For the foregoing reasons, we will grant the petitions, 
vacate the Water Quality Certification, and remand for 
further proceedings consistent with this opinion.

100 Id. § 1251(e); see also Waterkeeper, 399 F.3d at 503-04.

101 See Riverkeeper III, 903 F.3d at 76 (denying a public participation 
challenge where "all interested parties . . . ha[d] a full opportunity to 
weigh in when [the agency] consider[ed] applications for those 
permits . . . .").

102 See Prometheus Radio Project v. F.C.C., 373 F.3d 372, 411-12 
(3d Cir. 2004), as amended (June 3, 2016).

103 See Fla. Power & Light Co. v. Lorion, 470 U.S. 729, 744, 105 S. 
Ct. 1598, 84 L. Ed. 2d 643 (1985); see also Sierra Club, 972 F.3d at 
309 (vacating EPA's approval of new state air quality standards and 
remanding to the EPA).

JUDGMENT

These cases came to be considered on the record from 
the Environmental Protection Agency and were argued 
on July 8, 2026.

On consideration whereof,

It is ORDERED and ADJUDGED by this Court that 
the petitions for review pursuant to 15 U.S.C. § 
717r(d)(1) of the Natural Gas Act are hereby 
GRANTED, and the decision and Order of the 
Environmental Protection entered November 7, 2025, is 
VACATED and REMANDED. Costs shall not be 
taxed.

All of the above in accordance with the Opinion of this 
Court.

Dated: September 8, 2026

ENTRY OF JUDGMENT

Today, September 08, 2026, the Court entered its 
judgment in the above-captioned matter pursuant to Fed. 
R. App. P. 36.

If you wish to seek review of the Court's decision, you 
may file a petition for rehearing. The procedures for 
filing a petition for rehearing are set forth in Fed. R. 
App. P. 40, 3rd Cir. LAR 35 and 40, and summarized 
below.

Time for Filing [*39] :

14 days after entry of judgment.

45 days after entry of judgment in a civil case if the 
United States is a party.

Form Limits:

3900 words if produced by a computer, with a certificate 
of compliance pursuant to Fed. R. App. P. 32(g).

15 pages if hand or type written.

Attachments:



A copy of the panel's opinion and judgment only.

Certificate of service, unless the petition is filed and 
served through the Court's electronic-filing system.

Certificate of compliance if petition is produced by a 
computer.

No other attachments are permitted without first 
obtaining leave from the Court.

Unless the petition specifies that the petition seeks only 
panel rehearing, the petition will be construed as 
requesting both panel and en banc rehearing. A party 
seeking both forms of rehearing must file the petitions 
as a single document. Fed. R. App. P. 40(a).

A party who is entitled to costs pursuant to 
Fed.R.App.P. 39 must file an itemized and verified bill 
of costs within 14 days from the entry of judgment. The 
bill of costs must be submitted on the proper form which 
is available on the court's website.

A mandate will be issued at the appropriate time in 
accordance with the Fed. R. App. P. 41.

Please consult the Rules of the Supreme Court of the 
United States regarding the timing and 
requirements [*40]  for filing a petition for writ of 
certiorari.

By: /s/ James King

Case Manager

267-299-4958

End of Document


